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AGENDA
Town of Nags Head Planning Board
Nags Head Municipal Complex Board Room
Tuesday, July 16, 2019; 9:00 a.m.
A. Call To Order
B. Approval of Agenda
C. Public Comment/Audience Response
D. Approval of Minutes - June 18, 2019
E. Action Items
1. Reconsideration of various amendments to the Town Code as it pertains the adoption of the
Unified Development Ordinance (“UDO”).
2. Consideration of a proposed zoning ordinance text amendment to eliminate the minimum lot size
required for the development of “large residential dwelling” and/or address other aspects of this
regulation.
3. Consideration of a proposed zoning ordinance text amendment to regulate multi-level deck
platforms.
F. Report on Board of Commissioners Actions from July 3, 2019
1. Public Hearing to consider a Conditional Use/Site Plan Amendment submitted by Brian Rubino of
Quible & Associates, P.C. on behalf of Millers Waterfront Restaurant for construction of a
platform, finger piers and associated mooring pilings to accommodate four (4) transient boat
slips at 6916 S. Croatan Highway – Approved unanimously with the condition that “No Wake”
signage be reviewed and approved by the appropriate agency.
2. Public Hearing for consideration of a conditional use/site plan amendment submitted by Ray and
Christina Jamieson to convert a vacant commercial structure into an Indoor Entertainment
Facility, OB-Xcsape Rooms, located at 4125 S. Croatan Highway, Nags Head was scheduled for
the Board of Commissioners August 7, 2019 meeting.
3. Public Hearing to consider the adoption of the proposed Unified Development Ordinance (UDO)
was scheduled for the Board of Commissioners August 7, 2019 meeting.
4. Update on Coastal Resiliency Summit.
5. Update from May 1, 2019 meeting re: Accessory Dwelling Unit Ordinance Updates.
6. National Night Out scheduled for Tuesday, August 6, 2019.
G. Town Updates - as requested

H. Discussion Items
1. Discuss Affordable/Workforce Housing Study.
2. Discuss Electric Vehicle Charging Stations and Related Parking Requirements
I. Planning Board Members’ Agenda
J. Planning Board Chairman’s Agenda
K. Adjournment
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Town of Nags Head
Planning Board
June 18, 2019
The Planning Board of the Town of Nags Head met in regular session on Tuesday, June 18, 2019 in
the Board Room at the Nags Head Municipal Complex.
Chair Vaughan called the meeting to order at 9:00 a.m. as a quorum was present.

Members Present
Megan Vaughan, Kristi Wright, Mark Ballog, Mike Reilly, Meade Gwinn, Megan Lambert, David Elder

Members Absent
None

Others Present
Michael Zehner, Kelly Wyatt, Holly White, Andy Garman, Lily Nieberding, Margaux Kerr, Webb Fuller

Approval of Agenda
David Elder moved to approve the agenda be as presented. Meade Gwinn seconded the motion and it
passed by unanimous vote.

Public Comment/Audience Response
There being none, Chair Vaughan closed the Public Comment period reminding the audience that the
Planning Board is an advisory board, they do not make any decisions, but they are willing to listen
and make a recommendation.

Approval of Minutes
There being no changes, David Elder moved that the minutes from the May 21st meeting be
approved as presented. Kristi Wright seconded the motion and it passed by unanimous vote.

Action Items
Consideration of a Conditional Use/Site Plan Amendment submitted by Christina Jamieson to
convert a vacant commercial structure into an Indoor Entertainment Facility, OBX-Scape Rooms.
The applicant is also seeking a reduction in required parking. The property is zoned C-2, General
Commercial and is located at 4125 S. Croatan Highway, Nags Head (former Outer Banks
Radiology Center).
Deputy Planning Director Kelly Wyatt presented a Conditional Use/Site Plan Amendment submitted by
Ray and Christina Jamieson for the purpose of converting a former medical office to Indoor
Recreation Facility (Escape Room) and add site improvements to accommodate the new use to
include additional parking spaces and stormwater management measures. The property is located at
4125 S. Croatan Highway and is zoned C-2, General Commercial District.
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Ms. Wyatt explained that this property has split flood zoning designations, Shaded X and AE 10. When
this building was constructed the property was situated entirely within the Shaded X flood zone.
Current code requires that the first-floor elevation of a structure meet the Base Flood Elevation (BFE,
10 ft.) plus an additional one-foot freeboard. This elevation is the Regulatory Flood Protection
Elevation, and in this instance would be 11 ft. MSL. The first-floor elevation of this structure is 10 ft.
MSL, therefore it is FEMA nonconforming and as such only 50% of the tax accessed value or
appraised value of the structure may be devoted to additions, repairs, etc. in any one-year period
from the date of issuance of a Certificate of Occupancy. In this case, that value is approximately
$306,500.
Staff finds this proposal to be consistent with land use classification and stated Land Use Policies.
Ms. Wyatt reviewed the applicable Zoning Regulations explaining that although Town Code lists
“Indoor Recreational Activities” as a Permitted Use within the C-2, General Commercial Zoning
District, the applicant is seeking a reduction in required parking as regulated under Town Code
Section 48-165(e) and (f) necessitating the review of this application via the Conditional Use Process.
Total allowable lot coverage for this site is 55%. Proposed lot coverage is 52.1% and therefore is
compliant. Height of the existing structure will be unchanged.
Pursuant to Town Code Section 48-167(3), Indoor Recreational Uses require one (1) parking space
for each 300 square feet of gross floor area and one additional parking space for each two
employees. The existing structure totals 4,000 square feet in gross floor area necessitating 13 parking
spaces. The applicant has noted that two employees will be required necessitating one (1) employee
parking space for a total of 14 required parking spaces. There are nine (9) parking spaces existing
onsite. The applicant has proposed the addition of three (3) parking spaces while providing the 10’ x
10’ turnaround area as required by Town Code Section 48-163(20). All additional coverages are being
proposed in pervious paving materials.
The applicant is requesting consideration of a reduction in the required parking through the provisions
of Town Code Section 48-165, Alternative and reduced commercial parking requirements:
(e) Reduction of required parking for commercial uses with the use of bicycle racks.
The applicant noted in their narrative that if granted they would purchase one recycled plastic bicycle
rack to support 5 bicycles, to be placed in a highly-visible and convenient location near the entrance
of the building.
(f) Modification of parking requirements by conditional use permit.
(1) Upon application, the board of commissioners may treat any permitted or conditional use allowed
in a zoning district as a conditional use and modify the parking and loading requirements of this
section in accordance with the procedures and limitations established for conditional use permits set
forth in town Code section 48-525.
The applicant is requesting the waiver of one parking space under this code section based upon the
inaccessibility of 553 square feet of floor area due to the concrete walls constructed for the previous
use of a radiation treatment facility. In excluding the 553 square feet from the total gross floor area,
the remaining area available for commercial use is 3,447 square feet which necessitates 12 parking
spaces.

2

Town of Nags Head
Planning Board Minutes

-DRAFT–

June 2019

Furthermore, to address the findings set forth in subsection (f)(3) the applicant provided the
following:
a. The requested waiver of one parking spaces is justified by the inaccessibility of interior area due to
the thickened walls; this reduction would not result in increased traffic or congestion as the area
available for commercial use has been parked compliantly by the code.
b. The applicant will provide signage requesting no parking in the Town’s right of way or on adjoining
properties. Furthermore, based upon items noted by the Town Engineer during the Technical Review
process the “Right Turn Only” sign will be replaced in the egress lane, debris and vegetation will be
removed from the drainage flume and all ground painted traffic flow markings will be restored.
c. The requested waiver of one parking space would not be contrary the CAMA Land Use
Plan/Comprehensive Plan objectives.
d. There are no alternative locations for additional parking based upon the existing site improvements
including the location of septic area and drain field.
e. It is not believed that the reduction of the requested one parking space would negatively impact
adjacent properties or the surrounding area.
The interior renovations and site work proposed with this application do not trigger architectural
compliance however the existing structure does have numerous desirable architectural elements such
as simulated wood siding, dormers, double hung windows, a porch and column trim.
In review of the original site plan approval, a Buffer Yard C was required along the US-158 boundary.
The 10 x 70 sight triangle encompasses the entire length of frontage; however, staff will review the
safety of requiring low level plantings in this area.
No additional lighting is proposed at this time. Should additional parking lot lighting be necessary, the
required photometrics and fixture information will be required for review and approval prior to permit
issuance.
No additional signage is being proposed at this time. The applicant intends to reface the existing
freestanding sign.
The Dare County Health Department has reviewed and approved the proposed changed of use.
The Town Engineer has provided the following comments as it relates to stormwater management
and traffic circulation:
• The runoff generated from the net gain of additional built upon area proposed with the application
is compliant with Sec 34-5(b).
• Existing and proposed stormwater management facilities shall comply with applicable provisions of
Sec 34-5 and Sec 34-9.
• Egress from parking spaces 11,12 are unconventional in parking lot design and does not conform to
the dead-end drive aisle diagram in Sec 48-163. The applicant shall provide a vehicular pathing
exhibit which demonstrates egress movements from parking stalls 11 and 12 are free of interferences
from cars parked in Parking space #9 or the curb and gutter section along the south side of the
parking lot.
• Ground painted markings and above ground signage shall be restored in compliance with the
original approved site development plan.
• Internal traffic circulation shall follow generally accepted engineering practices and standards
Compliance with the items note above must be demonstrated prior to consideration of this item
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by the Board of Commissioners at their August 7, 2019 meeting.
The project will be required to comply with all applicable NC Fire Prevention Code requirements as
part of building permit application review and issuance.
Approval of the proposed plan by the Public Works Department will be required prior to consideration
of this item by the Board of Commissioners at their August 7, 2019 meeting.
Staff finds that the proposal is consistent with the applicable use and development standards,
as well as relevant land use policies and as such would recommend approval of the Conditional
Use/Site Plan Amendment application as presented contingent upon the review and approval of
stormwater management and traffic circulation measures as noted by the Town Engineer. Ms. Wyatt
stated that she along with the applicant, Ray Jamieson, was available to answer any questions for the
Board.
Mr. Jamieson confirmed for Mr. Reilly that they do not plan to sell concessions. Mr. Jamieson noted
that the business does not generate much garbage so Roll off carts should be sufficient.
Mr. Jamieson confirmed for Ms. Vaughan that their location in Southern Shores has five rooms and
they share parking with some restaurants so it’s difficult to gauge the parking situation. However, he
did note that that they do stagger their bookings and have a buffer period between groups to allow
staff to reset the room, so he does not believe that parking will be an issue.
Mr. Jamieson confirmed that they are primarily by reservation only; they sometimes get walk-ins, but
not always can they get in.
Mr. Jamieson explained for Chair Vaughan and the Board that an Escape Room is a game; a series of
puzzles and riddles. Each room has a different theme and the groups solve the puzzles within a
certain period of time. Mr. Jamieson noted that it’s a fun time and a good team building event, stating
that they get both families as well as corporations who book reservations.
Mr. Gwinn stated that it was a great idea and a good use of the space. Ms. Vaughan agreed stating
she was glad to see the vacant building used for something and was ok with the parking reduction
based on the unusable space.
Mr. Jamieson confirmed for Mr. Reilly that their engineer (Coastal Engineering) was currently revising
their site plan based on Mr. Ryan’s comments.
Mr. Jamieson confirmed that their proposed hours of operation are 11 AM to 10 PM Tuesday,
Wednesday and Thursdays and Monday, Friday and Saturday from 2 to 8 PM.
David Elder moved to recommend approval of the submittal with Staff’s conditions, Kristi Wright
seconded, and the motion passed by unanimous vote.
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Consideration of various amendments to the Town Code as it pertains the adoption of the Unified
Development Ordinance (“UDO”).
Principal Planner Holly White began by thanking the Technical Committee members and the Planning
Board for all the work they did getting the UDO to this stage.
Ms. White stated that it has been a 24-month project and a huge undertaking by the Town and noted
that this is a type of project that municipalities only undertake every twenty years or more. Ms. White
stated that the Technical Committee has met about fifteen times and each member has put in over 58
hours of review time.
Mr. Elder discussed his participation in the Committee stating that it was a very illustrative process of
learning about codes. He had learned how the codes had been developed and the historical basis for
them. Additionally, Mr. Elder stated that this process allowed him to learn how inter-related the
ordinances were and how they work together. Mr. Elder also noted that the best part for him was
committee discussions that allowed everyone to share their ideas. He indicated that while there were
differences in opinion, the group ultimately was able to find consensus.
Staff produced a draft version of the Unified Development Ordinance (UDO) and delivered it to
the Technical Committee, Planning Board, and Board of Commissioners on December 18th,
2018. The December 18th version of the UDO was reviewed by the Technical Committee,
Planning Board, Board of Commissioners, and Town Attorney. Comments from each entity
were provided to staff for inclusion in the draft document. These comments were incorporated into a
revised final draft that was provided to the Board of Commissioners, Planning Board, and Technical
Committee on Friday, May 3rd. The updated final draft UDO was provided again to the Planning
Board for discussion at the meeting on Tuesday, May 21st. There was minimal discussion among the
Board members at the meeting, and there were no comments, questions, or suggested edits.
Staff has continued to review the May 3rd version of the draft to find any outstanding grammatical
errors, typos, or other corrections. This updated version primarily includes suggested minor
clarifications by the Town attorney to Articles 3 and 4.
Staff has prepared a handout describing the overall FOCUS effort, the background and purpose of the
UDO, as well as associated goals, and outlining what has changed from the current ordinances.
At their last meeting, Staff asked that the Planning Board email any grammar, punctuation, or
editorial type corrections directly to staff. Similarly, if any larger policy level issues or questions
specific to a provision in the UDO arise, Staff asked that those be emailed as a separate list. To date,
no comments have been received.
Ms. White indicated that a Board of Commissioners workshop will be held on Wednesday June 19th
and a tentative date for a public hearing of August 7th.
Ms. White confirmed for Chair Vaughan that there would be a grace period, or effective period, after
the UDO is adopted to give Staff a chance to familiarize the public with the changes, hold stakeholder
meetings for the public as well as the building community, and develop a manual to assist user in
understanding the permitting process and use of the new UDO. This effective period would be
approximately 60 Days.
Chair Vaughan asked Ms. White how current issues such as ADUs and large residential structures be
handled in relationship to adoption of the new UDO. Both Ms. White and Planning Director Michael
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Zehner confirmed that these issues would be dependent on the timing moving forward. If these
issues move forward and are up for adoption during the effective period of the UDO, then they would
be amendments to the UDO.
Ms. White confirmed for Ms. Wright that there had been no substantive changes as a result of Town
Attorney review. Mr. Reilly asked staff if a cost to develop in Nags Head, excluding the land value,
had been established for Nags Head. Ms. White responded that there is currently not an estimate
available from the town as to how much it costs to develop under the current codes or the new UDO.
With no further discussion, David Elder moved to recommend approval of the various amendments to
the Town Code as it pertains to the adoption of the UDO. Megan Lambert seconded the motion. The
motion passed by unanimous vote.

Consideration of a proposed zoning ordinance text amendment pertaining to Accessory Dwelling
Units (ADU’s) within the Town.
Before beginning his presentation, Planning Director Michael Zehner read an email from Susan Lee,
property owner in the Northridge subdivision, who wanted to go on record in opposition of ADUs.
Their neighborhood has flooding issues and she fears this would only get worse with fill and more
buildings being added. Ms. Lee is also concerned that there is nothing to keep them from being
turned into Airbnb’s.
Planning Staff presented a draft Ordinance to the Planning Board for review at their April meeting.
The Planning Board unanimously voted to defer issuance of a recommendation pending further
consideration noting that there were too many associated questions to proceed to a recommendation.
Staff provided the Board of Commissioners with an update at their May meeting. Following discussion,
the Board of Commissioners unanimously voted to send the ordinance back to the Planning Board for
consideration, requesting that the Board report back or provide a recommendation within 60 days.
During the meeting, the Commissioners posed questions and discussed the following:
• Should any Ordinance allowing ADU’s require allowance by an HOA or covenants as a prerequisite?
• Would property owners have the ability to create a condominium out of the ADU or principal
dwelling?
• ADU’s provide for a multitude of housing needs, and there are needs for affordable housing in the
Town.
• Small businesses need a place for employees to live.
• The allowance of ADU’s seems to be proposed as a solution to a problem that had not yet been
thoroughly considered and reviewed.
• Should the allowable maximum size of an ADU be decreased from 800 sq. ft. to 600 sq. ft.?
• Is there more of a need for workforce housing along the beach road, closer to or accessory to
businesses?
• Should the Town start to address the seasonal workforce housing issue first?
• Would it be more beneficial to allow more multi-family and townhome options versus ADU’s?
• Do nonconforming lots inherently prohibit ADU’s?
Mr. Zehner stated that at their May meeting, the Planning Board had a lengthy discussion regarding
ADU’s and the draft Ordinance, generally considering and discussing those points and questions
raised by the Board of Commissioners.
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It was the consensus of the Board that there was merit to investigating and considering the allowance
of ADU’s separate from any larger study of workforce and affordable housing issues and needs.
The Board also discussed minimum lot size requirements and the general consensus at that time was
that ADUs should not necessarily be limited by lot size, but they wanted to know where the 16,000
minimum lot size had come from. Mr. Zehner explained that this was the minimum lot size
requirement for a large residential dwelling and stated that if they wanted to remove this requirement
they would need to modify Section 48-122 of the Zoning Ordinance that speaks to non-conforming
lots.
The Board also discussed maximum unit size and the general consensus was that they were open to
allowing ADUs in an existing dwelling, without an increase in floor area, to be larger than those
created as a separate accessory dwelling. Mr. Zehner stated that the proposed ordinance has been
modified to reflect this option.
With regards to allowable locations the Board seemed to agree to allow them in all locations through
a conditional use permit process rather than restricting them to only certain zoning districts. The
Board did discuss whether ADUs could be allowed by-right if they involved no addition of floor area to
an existing dwelling.
As far as length of stay, Mr. Zehner explained that based on a recommendation from the Town
Attorney, the revised draft defines the accessory dwelling use as one intended for, or actual
occupancy of, 30 days or greater. At their previous meeting the Planning Board discussed whether it
might be possible to incentivize ADUs to be used for longer-term housing rather than as short-term
vacation rentals.
Mr. Zehner stated that based on their review it was Staff’s opinion that the proposed amendments are
consistent with the Town’s 2017 Comprehensive Plan, namely that they expand housing opportunities
while proactively addressing potential negative impacts to established single-family neighborhoods.
Therefore, Staff would recommend adoption of the amendments.
Ms. Wright expressed a concern, which was brought up in the email that Mr. Zehner read, about
flooding and asked if this had been taken into consideration. Mr. Zehner confirmed that the proposed
ordinance does not allow for an increase in lot coverage or for more building area than what is
already allowed unlike the Large Residential Dwelling Ordinance which will be discussed later in the
meeting.
Mr. Zehner confirmed for Mr. Gwinn that the Town Attorney advised against regulating ownership
through zoning. Zoning does not dictate ownership or type of ownership. There is nothing currently
in the zoning ordinance that prevents someone from selling a portion of their house from a condo
perspective but it’s not something that people commonly do because of the issues that would come
up in doing that. The way this is resolved is that the definition of accessory dwelling makes it clearly
subordinate to the principal dwelling whether it’s attached or detached to that dwelling. By having
separate unrelated owners it’s more likely to turn into an illegal duplex which would not be a
permitted use in most districts. Effectively the possible violation would preclude any concerns about
change of ownership.
Mr. Gwinn asked how realistically the Town can enforce length of stay. Mr. Zehner stated that if they
were only allowed by Conditional Use, the Town would have a record of the permitted ADUs and
would make it easier to stay aware of any issues.
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Mr. Zehner noted that currently these (ADUs) exist in the community in violation of the current
ordinance and there is no official way to know how many there are and where they are located. The
conditional use process would allow staff to be more pro-active.
Chair Vaughan asked about the Town’s strategy for managing short-term rentals and ensuring that
ADUs aren’t used for that purpose. Mr. Zehner reminded the Board that short-term rentals are
allowed by-right across Town and that Staff is always willing to investigate and resolve any issues
that they are made aware of before they become a problem. Mr. Zehner further discussed the length
of stay requirement and how allowing ADUs might allow the for the creation of more affordable longterm housing.
After a brief discussion, Chair Vaughan agreed to hear from members of the public who had not
indicated their interest in speaking during the Public Comment portion of the agenda.
First to speak was Doug Langford, property owner in the Northridge Subdivision. Mr. Langford spoke
against the proposed ordinance stating that he and his neighbors are concerned about the
commercialization of the west side neighborhoods as he believes renting is a commercial activity. Mr.
Langford expressed concern that the idea is being fast-tracked and it is not consistent with the feeling
and overriding opinion of those living in the west side community. Mr. Langford believes that people
will come and rent, and it will put a strain on septic, adding more cars, more parking and will change
the feel and look of the neighborhood. Mr. Langford is also concerned that the ADUs will end up as
short-term rentals.
BJ Gourley, also a Northridge property owner, was next to speak. Mrs. Gourley stated that already
there are some rentals in the neighborhood managed by commercial real estate companies. The
majority of property owners are year-round, long-term residents who chose that neighborhood for the
peace and character. Mrs. Gourley believes that ADUs go against the character of the Town and
intent of west side development. Mrs. Gourley also noted that ADUs are not in keeping with their HOA
rules which regulate one single-family dwelling per property.
Last to speak was Mr. Ken Slayton, Northridge property owner and year-round resident. Mr. Slayton’s
concern is with changes in ownership and the possibility that an ADU could become a timeshare. Mr.
Slayton is also concerned about ADUs being used for short-term rentals stating that there was already
an Airbnb in his neighborhood.
Ms. Lambert reminded the public and the Board that Airbnb is a short-term rental issue and that they
are already allowed by right. Any concerns related to short-term rentals should be reported to Staff,
but they should be considered as two separate things as ADUs are for long-term housing.
Chair Vaughan agreed reiterating that the language in the Ordinance would require them to be
occupied for 30 days or more.
Mr. Reilly inquired about HOAs and what role they play in the proposed ordinance. Mr. Gwinn noted
that it would be up to the HOA to enforce their covenants, enforcing HOAs is not the Town’s
responsibility.
Mr. Zehner agreed stating that per the Town Attorney the Town cannot enforce HOA regulations and
that except for the Village at Nags Head, the Town would not verify if HOA approval had been
received.
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Mr. Ballog inquired about minimum lot requirements. Mr. Zehner explained that while the BOC was
inclined to limit ADUs to a minimum lot size, at their last meeting the Planning Board seemed inclined
to not restrict it but rather have septic, lot coverage, parking, etc. self-regulate.
Mr. Zehner also noted that in most cases it would be costlier to create an ADU. If the Town is overly
restrictive they may make it harder or impossible to create an ADU and may inadvertently encourage
short-term rentals which are less expensive and already allowed.
The Board further discussed the allowable size of ADUs and Mr. Zehner confirmed that under the
proposed ordinance, the enclosed habitable area of the accessory dwelling could not exceed 50% of
the size of the principal structure or 800 SF (whichever is less) when located within an existing
dwelling and could be no more that 600 SF if detached from the dwelling.
Mr. Gwinn acknowledged the need to respect residential communities and preventing issues that
come from overcrowding such as loss of privacy and parking concerns. Mr. Gwinn noted that it can be
disruptive when living next door to a rental unit.
Mr. Zehner spoke to the concerns about parking and stated that they had further modified the
language of the ordinance to clarify the requirement of one additional parking space. Mr. Zehner
acknowledged the concern of the west side neighborhoods which is why the proposed ordinance
would only allow ADUs by right in certain districts but only by conditional use in other districts.
Chair Vaughan reminded everyone that they are an advisory board and that ultimately the Board of
Commissioners will make the final decision. Chair Vaughan also noted that there will be a Public
Hearing, so the public will have an opportunity to voice their concerns.
After some further discussion, Mike Reilly moved to recommend approval of the proposed
amendments as presented. David Elder seconded, and the motion passed by unanimous vote.

Report of Board of Commissioners Actions
Planning Director Michael Zehner reviewed recent Board Actions:
Consideration of a Conditional Use/Site Plan Amendment submitted by Tale of the Whale Restaurant
for construction of docking facilities to accommodate four (4) transient boat slips – Approved as
presented.
Consideration of a site plan amendment submitted by Gemcap Development for consideration of
a major change to the approved site plan for Sherwin Williams to include the addition of a concrete
bulkhead along the northern side of the parking area, erosion and sedimentation control measures
and revised landscaping along the northern property boundary – Approved with 3-1 vote,
Commissioner Cahoon casting the NO vote.
Request for Public Hearing to consider a Conditional Use/Site Plan Amendment submitted by
Millers Waterfront Restaurant for the construction of four (4) transient boat slips – Public Hearing
scheduled for July 3, 2019.
Board of Commissioner direction for Planning Staff to seek Planning Board initiation of a zoning
ordinance text amendment as it pertains to the minimum lot size requirements for “large
residential dwellings”.
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Town Updates
None

Discussion Items
Discussion and request for initiation of a zoning ordinance text amendment eliminating the
minimum lot size required for the development of “large residential dwelling”.
Mr. Zehner explained that at their June 5, 2019 meeting, it was the consensus of the Board of
Commissioners that Planning Staff work with the Planning Board to develop an amendment to the
Zoning Ordinance to eliminate the minimum lot size requirement for Large Residential Dwellings.
Mr. Zehner noted that Large Residential Dwellings (defined as a “single-family dwelling or two-family
dwelling (duplex) that has 3,500 or more square feet of enclosed habitable living space.”) are
permitted in all districts, with the exception of the C-3, Commercial Services District. The minimum lot
area to construct a Large Residential dwelling is 16,000 square feet and such dwellings may only
exceed 5,000 square feet in size when located within the SED-80 district.
The request of the Board of Commissioners was to remove the minimum lot size requirement so that
a home containing 3,500 square feet or more of habitable living area (but not exceeding 5,000 square
feet, except as allowed in the SED-80 district) could be constructed on lots of any size, as long as the
dwelling complied with all other dimensional requirements and Dare County Health Department
requirements for on-site wastewater. In general, members of the Board of Commissioners indicated
that the provision was obsolete and no longer served any purpose.
The regulation of Large Residential Dwellings began with the original adoption of Zoning Ordinance
provisions in 2003; specific standards are contained in Section 48-370, Standards for large residential
dwellings, of the Zoning Ordinance. Based upon a review of records, efforts to develop such
regulations commenced approximately 17 months prior, on April 3, 2002, when the Board of
Commissioners re-designated a previously established Parking Committee as the Large Structure
Committee. It was Board consensus that the Committee’s charge be expanded to bring back for
Board review a consensus, if possible, on the limits on the size of houses, how size is defined, and
aesthetics to encourage (or require) Nags Head style architectural design.
Following the establishment of the Large Structure Committee, on June 5, 2002 the Board of
Commissioners enacted a moratorium on accepting development plans for houses over eight
bedrooms and for duplexes with a combined total of 12 bedrooms. Based upon records, Staff
understands that the moratorium was extended several times, finally expiring in September 2003
following the adoption of the Large Residential Dwelling provisions.
With regard to the minimum 16,000 square foot lot size requirement, the record does not appear to
contain much information as to the rationale for this requirement, except that it seems that the Large
Structure Committee, Planning Board, and Board of Commissioners were considering regulatory
options that imposed no minimum lot size, a minimum lot size requirement of 15,000 square feet, or
a minimum lot size that was conforming to the underlying zoning district. Staff believes that the
established minimum lot size of 16,000 square feet was a compromise between no minimum lot size
(or 15,000 square feet) and 20,000 square feet, the minimum conforming lot size within the R-1 and
R-2 zoning districts.
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Mr. Zehner noted that Staff is continuing to collect information and data related to this provision and
the amendment, such as the total number of Large Residential Dwellings constructed to date. Staff
defers presenting a recommendation at this time and would request that the Board submit any
additional questions or requests for information that would be helpful to the discussion and
consideration of the amendment.
Ms. Lambert inquired where this proposal had come from especially with all the flooding concerns.
The idea is terrifying to her. When considering re-development, by removing the minimum lot size
requirement it adds the possibility of thousands of more lots with large homes; thousands of more
lots that are covered with more concrete, this would only add to the existing stormwater issues.
Mr. Gwinn asked why would we (the Town) want to encourage larger dwellings on smaller lots, why
would the Town want to go in that direction?
Mr. Elder stated that the idea goes against everything they discussed and agreed upon in the
Comprehensive Plan.
Mr. Zehner stated that it seemed to be inconsistent with policies and actions included in the Land Use
Plan as referenced in the memorandum provided to the Board.
Chair Vaughan expressed concern about how this would affect redevelopment, stating that it did not
make a lot of sense.
Mr. Reilly agreed asking why are we (the Town) thinking of doing this?
Mr. Zehner discussed the idea of Floor Area Ratio (“FAR”), whereby house size is regulated by a set
ratio in relation to the size of a lot.
Mr. Elder stated that the idea of FAR was interesting and would be willing to explore it further. Chair
Vaughan agreed stating that they could look at eliminating the minimum lot size requirement and use
FAR instead.
Deputy Town Manager Andy Garman explained that the 16,000 SF minimum lot size was septic
related, FAR adds more proportionality.
Mr. Zehner offered to come back at the July meeting and present the Board with a few alternative
ordinances.

Discussion and request for initiation of a zoning ordinance text amendment pertaining to
detached, multi-story deck towers.
Deputy Planning Director Kelly Wyatt stated that at their May 1, 2019 meeting the Nags Head Board
of Commissioners directed staff to discuss with the Planning Board the permitting of elevated
detached deck platforms within the Town.
Ms. Wyatt presented photos and explained that a structure of this nature was recently constructed on
the oceanfront, at 3807 S. Virginia Dare Trail. While this structure was properly permitted via CAMA
and town zoning regulations it precipitated a larger discussion of whether this type of development is
consistent with the Town’s vision.
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Ms. Wyatt noted that this type of structure would be considered a permissible accessory structure
within the Town and could be permitted if it met the lot coverage, setbacks and maximum height
requirements for the district in which it is located. Specifically, this type of structure could be located
as close as five (5) feet from any side or rear property line (except for the oceanfront where it must
meet the CAMA setback based upon the Erosion Rate within that area) and could be as tall as 35 ft. in
height.
Staff is requesting that the Planning Board discuss the permitting of these structures throughout
the Town; items to consider include, but may not be limited to:
-

Should these structures be permitted?
If so, where? In all districts or select districts?
Should there be more stringent regulations or dimensional requirements?
Should height be limited, in feet or by floors/levels?

Ms. Wyatt confirmed that it could have been built as close as five (5) yard setback as it is an
accessory use. Ms. Wyatt confirmed that it must meet the 35-foot height limit. Ms. Wyatt stated that
in this case it is connected to the house but considered structurally detached but she did note that it
could be completely detached.
Ms. Wyatt confirmed that it was not structurally built for a hot tub but could potentially have one.
Ms. Wyatt confirmed for Mr. Gwinn that the house is in the rental program.
Ms. Wyatt confirmed for Ms. Lambert that a commercial business could do this as well.
Ms. Wyatt confirmed for Mr. Elder that an accessory structure must be subordinate to the principal
structure. Mr. Elder noted that by scale it does not look subordinate.
The Board discussed what measures they could put in place to help it be subordinate from a scale
perspective including putting height limits; this particular one is higher than the house and blocks
views.
Mr. Elder questioned if there was a limit on the number of people that can be on the structure at one
time. Board members were concerned about safety and accessibility by first responders in case of a
fire or other emergency. Ms. Wyatt confirmed that Fire Code does not regulate residential structures;
commercially it would.
Chair Vaughan noted that this is definitely something the Board should address; they would not want
these all over town. Ms. Wyatt confirmed that there is a similar one in Duck, but the Town of Duck
has not done anything to restrict them; Ms. Wyatt noted that Nags Head is trying to be pro-active.
Mr. Gwinn suggested requiring them to be structurally attached to every floor of house and not
allowing them to exceed the height of the house. Ms. Wyatt noted that if they were required to be
structurally attached, at least on the oceanfront they could not meet CAMA regulations and therefore
would not be allowed.
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Planning Board Members’ Agenda
Mr. Gwinn asked if the Town would consider putting in charging stations for electric cars in certain
locations. He noted that there are some around Town already such as at the Outlet Mall and Jenette’s
Pier.
Mr. Zehner stated that he could bring back some Staff thoughts at their next meeting.
Ms. Lambert suggested maybe partnering with local businesses or offering incentives like with bike
parking.

Planning Board Chair’s Agenda
Mr. Zehner confirmed for Chair Vaughan that a more long-term workforce and affordable housing
discussion will be back on the agenda for the July meeting.

Adjournment
There being no further business to discuss, a motion to adjourn was made by Meade Gwinn. The time
was 11:30 AM.
Respectfully submitted,
Lily Campos Nieberding
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MEMORANDUM
Town of Nags Head
Planning & Development Department
To: Planning Board
From: Michael Zehner, Director of Planning & Development
Date: July 12, 2019
Subject: Reconsideration of Various Amendments to the Town Code as it pertains to
the Adoption of the Unified Development Ordinance (“UDO”)
Please find attached a draft copy of the adoption ordinance for the UDO, dated July 12,
2019. The draft UDO has not been revised from the version that was discussed at the
Board’s meeting in June, and on which the Board’s favorable recommendation for
adoption was based. However, Staff believed it was important to provide the Board with
a draft of the adoption ordinance so that the Board could review and acknowledge that
other chapters of the Town Code would be amended as part of the process to adopted
the UDO. A few key points to note;
•

Part I under Article III of the adoption ordinance results in the adoption of the
UDO, and the deletion of existing Chapter 22, Floods, Chapter 28, Soil Erosion
and Sedimentation Control, Chapter 34, Stormwater, Fill, and Runoff
Management, Chapter 38, Subdivisions, and Chapter 48, Zoning; these five (5)
existing chapters of the Town Code make up the UDO, and they are being
deleted to be replaced by the UDO.

•

Parts II through XXXVI (36) are generally, with some exception, intended to
change citations and references in other chapters in the Town Code from those
made obsolete by the deletion of existing chapters to the UDO and/or specific
applicable sections of the UDO.

•

Some parts, such as Part XV and Part XXVII delete chapters or provisions
entirely, because provisions are included in the UDO in the case of Part XV, or
are obsolete in the case of Part XXVI.

•

including the Town of Nags Head Residential Design Guidelines appendix, are
hereby repealed and removed, to be marked as “Reserved”, said chapters to be
recodified, with modification in some instances, into a Unified Development
Ordinance with appendices, attached hereto and incorporated herein, to be
adopted and incorporated into the Town Code as Part II, Unified Development
Ordinance.

Staff Recommendation
Staff would recommend that the Board acknowledge the scope of the changes
associated with the adoption of the UDO and reiterate its support for adoption of the
UDO
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July 12, 2019 Memo
Reconsideration of Various Amendments to the Town Code as it pertains to the Adoption
of the Unified Development Ordinance (“UDO”)

Attachments:
1. Draft UDO Adoption Ordinance, dated July 12, 2019
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(DRAFT)
AN ORDINANCE AMENDING THE CODE OF ORDINANCES
OF THE TOWN OF NAGS HEAD, NORTH CAROLINA
ARTICLE I. Purpose(s) and Authority.
WHEREAS, pursuant to N.C.G.S. § 160A-381, the Town of Nags Head (the “Town”)
may enact and amend ordinances regulating the zoning and development of land within
its jurisdiction and specifically the location and use of buildings, structures and land; and
WHEREAS, pursuant to N.C.G.S. § 160A-174, the Town may also enact and amend
ordinances that define, prohibit, regulate, or abate acts, omissions, or conditions,
detrimental to the health, safety, or welfare of its citizens and the peace and dignity of
the Town; and
WHEREAS, pursuant to N.C.G.S. § 160A-371 to 160A-377, the Town may also enacts
provisions to address the subdivision of land; and
WHEREAS, pursuant to N.C.G.S. § 160A-363, the Town may elect to combine certain
land development ordinances into a unified ordinance; and
WHEREAS, the Town initiated the FOCUS Nags Head project in 2015 to assess
progress toward the town’s long term goals, determine emerging needs, and unify the
town’s goals and actions as it moves forward. FOCUS Nags Head had two main
components: the development of a comprehensive plan and the preparation of a unified
development ordinance (UDO) to help implement many of the comprehensive plan
goals and policies.
WHEREAS, the FOCUS Nags Head Comprehensive Plan is an official policy document
adopted by the Town to strategically plan for and enhance the quality of life and
physical character of the community and is built upon many common community values;
and
WHEREAS, the town is committed to the implementation of the Comprehensive Plan
and desires to address the policy objectives of the plan; and
WHEREAS, in June 2017, the Town of Nags Head initiated the development of a
Unified Development Ordinance, as a furtherance of the FOCUS Nags Head planning
process; and
WHEREAS, the town finds that the regulations adopted herein will preserve and protect
the Nags Head character, environment, tourism-based economy, and sense of place as
described in the town’s vision; and
WHEREAS, the Town finds that these amendments are consistent with the goals,
objectives and policies of the Town’s adopted Comprehensive Plan, and that this action
is reasonable and in the public interest, and is in the interest of and not contrary to the
public's health, safety, morals and general welfare for the Town to amend the Town’s
Zoning Ordinance as stated below.
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ARTICLE II. Construction.
For purposes of this ordinance amendment, underlined words (underline) shall be
considered as additions to existing Town Code language and strikethrough words
(strikethrough) shall be considered deletions to existing language. Any portions of the
adopted Town Code which are not repeated herein, but are instead replaced by an
ellipses (“...”) shall remain as they currently exist within the Town Code.
ARTICLE III. Amendment of Town Code.
NOW, THEREFORE, BE IT ORDAINED by the Board of Commissioners of the Town of
Nags Head, North Carolina, that the Town Code shall be amended as follows:
PART I.

That Chapter 22, Floods, Chapter 28, Soil Erosion and Sedimentation
Control, Chapter 34, Stormwater, Fill, and Runoff Management, Chapter
38, Subdivisions, and Chapter 48, Zoning, including the Town of Nags
Head Residential Design Guidelines appendix, are hereby repealed and
removed, to be marked as “Reserved”, said chapters to be recodified, with
modification in some instances, into a Unified Development Ordinance
with appendices, attached hereto and incorporated herein, to be adopted
and incorporated into the Town Code as Part II, Unified Development
Ordinance.

PART II.

That Section 1-6, General penalty; enforcement of ordinances; continuing
violations, (b), be amended as follows:
(b)

Violations of any provision of the following chapters and sections of
this Code or the Unified Development Ordinance shall be a
misdemeanor and punishable as provided by G.S. 14-4:
(1)

Chapter 4, Articles II, III, and VI and chapter 26, subsection 268(b);

(2)

Chapter 8, all sections with the exception of sections 8-1, 8-2,
8-4, and 8-62. As to any violation of sections 8-82, 8-83, or 884, such violation shall be a class III misdemeanor punishable
by a fine of up to $200.00;

(3)

Chapter 10, subsection 10-252(d);

(4)

Chapter 14, all provisions;

(5)

Chapter 20, section 20-2;

(6)

Chapter 42, Articles I, II and III, all sections except sections 4241 and 42-92;
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PART III.

(7)

Chapter 26, all sections with the exception of sections 26-1, 265 and 26-6 and Chapter 16, section 16-1;

(8)

Chapter 34, Section 34-11 Section 11.10, Discharge of
Stormwater, Pool Water, Hot Tub Water, and De-Watering
Effluent, of the Unified Development Ordinance;

(9)

Chapter 32, subsections 32-3(c) and (d).

That Section 1-6, General penalty; enforcement of ordinances; continuing
violations, (c), be amended as follows:
(c)

Violations of the following provisions of this Code or the Unified
Development Ordinance shall subject the offender to a civil penalty
upon the issuance of a citation for such violation as hereinafter
provided. The civil penalty, if not paid to the town treasurer within 15
days of the issuance of a citation, may be recovered by the town in a
civil action in the nature of debt. Unless otherwise provided by a
specific provision of this Code or the Unified Development
Ordinance, such civil penalties shall be no more than $500.00 for
each violation, and each day any single violation continues shall be a
separate violation; except, that for violations of parking ordinances as
set out in section 42-163, the civil penalty provisions and procedures
therein shall apply:
(1)

Chapter 10, all sections with the exception of subsection 10252(d);

(2)

Chapter 18;

(3)

Chapter 20; all sections with the exception of section 20-2;

(4)

Chapters 12 and 40;

(5)

Chapter 42, Article IV and Chapter 16, Article IV;

(6)

Chapter 16, Article II;

(7)

Chapter 26, sections 26-5, 26-6 and 26-9 and Chapter 16,
section 16-1;

(8)

Chapter 22, Article II, and Chapter 34;

(9)

Chapter 30;

(10) Chapter 32, all sections with the exception of subsection 323(c) and (d);
(11) Chapter 36;
July 12, 2019 DRAFT
Page 3 of 11

(12) Chapter 38;
(13) Chapter 24;
(14)(12) Chapter 44, all sections with the exception of section 44-76;
(15)(13) Chapter 48, Zoning Unified Development Ordinance, with
the exception of Article 11, Part II, Sedimentation and
Erosion Control.

PART IV.

That Section 1-6, General penalty; enforcement of ordinances; continuing
violations, (d), be amended as follows:
(d)

Violations of the following provisions of this Code or the Unified
Development Ordinance shall subject the offender to either a civil
penalty or a criminal penalty, or both, in accordance with the penalty
provisions of subsections (b) and (c) of this section, or in accordance
with the specific penalty provisions contained within the respective
chapter and article, where applicable:
(1)

Chapter 6;

(2)

Chapter 8, sections 8-1, 8-2, 8-4, 8-7, and 8-62;

(3)

Chapter 40, Article II;

(4)

Chapter 16, Article III;

(5)

Chapter 20, section 20-85;

(6)

Chapter 26, sections 26-1, 26-2.1, and 26-13;

(7)

Chapter 28 Article 11, Part II, Sedimentation and Erosion
Control, of the Unified Development Ordinance;

(8)

Chapter 42, sections 42-41 and 42-92;

(9)

Chapter 44, section 44-76;

(10) Chapter 46.
PART V.

That Section 1-6, General penalty; enforcement of ordinances; continuing
violations, (m), be amended as follows:
(m) Upon determination of a violation of any section of this Code or any
other town ordinances, the penalty for which is a civil penalty, the
town shall cause a warning citation to be issued to the violator,
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setting out the nature of the violation, the date of the violation and an
order to immediately cease the violation or, if the violation is in the
nature of an infraction for which an order of abatement would be
appropriate in a civil proceeding, stating a reasonable period of time
in which the violation must be abated. The warning citation shall
specify that a second citation shall incur a civil penalty. The initial
issuance of a warning citation upon a violator as provided above shall
not be required for the immediate imposition of civil penalties for a
determination of a violation of any of the provisions of Chapter 48,
Zoning the Unified Development Ordinance, excepting Article 11,
Part II, Sedimentation and Erosion Control.
PART VI.

That Sections 2-231 through 2-234, of Chapter 2, Administration, Article
IV, Boards, Commissions and Committees, Division 2, Planning Board,
are deleted in their entirety and replaced with the following:
Refer to Section 2.4, Planning Board, of the Unified Development
Ordinance; Secs. 2-231—2-234. - Reserved

PART VII.

That the definition of “temporary sign”, as contained in Section 4-1,
Definitions, of Chapter 4, Amusements, Entertainments, Mass Gatherings
and Commercial Outdoor Recreational Uses, be amended as follows:
Temporary sign means a banner or other advertising device constructed
of cloth, canvas, fabric, or other material, which is displayed for a limited
period of time. The following signs shall be prohibited:
(1)

Prohibited signs as outlined in article VIII, chapter 48 of this Code
Article 10, Part III, Sign Regulations, of the Unified Development
Ordinance.

(2)

Air or gas inflated signs.

(3)

Air supported signs including, but not limited to, kites and balloons.

PART VIII.

That Article VI, Commercial-Outdoor Recreational Uses, of Chapter 4,
Amusements, Entertainments, Mass Gatherings and Commercial Outdoor
Recreational Uses, be deleted in its entirety.

PART IX.

That references to “chapter 48, zoning” as contained in Section 4-82,
Additional requirements, paragraphs (2) and (5), be amended to read “the
Unified Development Ordinance”.

PART X.

That Section 10-1, Building inspector, (b) be amended as follows:
(b)

Right of entry for inspection purposes. The building inspector of the
town has the right at any hour of the day and any day of the week to
enter upon and on a lot or site for which a building permit has been
requested or issued but for which a certificate of occupancy has not
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yet been issued, for the purposes of inspection of the premises in
accordance with this chapter, the zoning chapter and the building
code of the town, and applicable zoning provisions contained in the
Unified Development Ordinance.
PART XI.

That Section 10-72, Application, paragraph (a), (3) be amended as
follows:
(3)

An approved zoning permit pursuant to section 48-522 the Unified
Development Ordinance.

PART XII.

That Section 10-72, Application, paragraph (b), be amended to replace the
words “town zoning ordinance” with “Unified Development Ordinance”.

PART XIII.

That the definition of “zoning districts”, as contained in Section 10-332,
Definitions, of Chapter 10, Buildings and Building Regulations, be
amended as follows:
Zoning districts means those districts depicted on the official zoning map
and described in the zoning chapter, chapter 48 of this Code Article 6,
Zoning Districts/Table of Uses and Activities, of the Unified Development
Ordinance.

PART XIV.

That the term “zoning chapter” and definition thereof, as contained in
Section 10-332, Definitions, of Chapter 10, Buildings and Building
Regulations, be deleted in its entirety.

PART XV.

That Article II, Massage Therapy Centers and Related Businesses,
contained in Chapter 12, Businesses and Licensing, be deleted in its
entirety, to be replaced with the following:
ARTICLE II. - RESERVED
Secs. 12-61—12-100. - Reserved.

PART XVI.

That the first paragraph of Section 12-142, Definitions, is amended as
follows:
As incorporated in section 48-2 Appendix A, Definitions, of the Unified
Development Ordinance, the following words, terms and phrases, when
used in this article, shall have the meanings ascribed to them in this
section, except where the context clearly indicates a different meaning:

PART XVII. That the definition of “nonadult use businesses”, as contained in Section
12-142, Definitions, be amended as follows:
Nonadult use businesses means any business or establishment not
defined as a sexually oriented business in this section and in section 48-2,
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definitions and specific terms, of the zoning ordinance Appendix A,
Definitions, of the Unified Development Ordinance. The term...
PART XVIII. That Section 12-143, Licensing of sexually oriented businesses,
paragraph (1) be amended as follows:
(1)

PART XIX.

That Section 12-143, Licensing of sexually oriented businesses,
paragraph (2), h., be amended as follows:
h.

PART XX.

A site plan showing the floor layout, customer area, and location of
the structure to be used as a sexually oriented business on the
property in accordance with all the requirements outlined in this
article and in section 48-525.

That Section 12-144, Issuance of license, paragraph (c), be amended as
follows:
(c)

PART XXI.

No person shall operate a sexually oriented business unless such
person has received conditional use and site plan approval in
accordance with chapter 48 of this Code the applicable
requirements of the Unified Development Ordinance and received a
sexually oriented business license as provided by this section.

The planning and development department's report will include the
recommendation of the town planning board on the approval or
denial of the conditional use site plan application as outlined in
section 48-525 Section 3.8.3., Planning Board Review and
Comment, of the Unified Development Ordinance.

That Section 12-146, Fees, paragraph (b), be amended as follows:
(b)

In addition to the application and investigation fee required in
subsection (a) of this section, the applicant shall be required to pay
a one-time nonrefundable conditional use application fee in
accordance with section 48-525 the town’s Consolidated Fee
Schedule.

PART XXII. That Section 12-149, Location of a sexually oriented business, paragraph
(a), be amended as follows:
(a)

As specified in section 48-433(c)(8) Section 7.23, Sexually Oriented
Businesses, of the Unified Development Ordinance, a sexually
oriented business…

PART XXIII. That the definition of “zoning districts”, as contained in Section 16-71,
Definitions, be amended as follows:
Zoning districts means land classifications within the town that regulate
the uses and the locations of structures. Zoning districts are established in
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chapter 48 of this Code Article 6, Zoning Districts/Table of Uses and
Activities of the Unified Development Ordinance.
PART XXIV. That Section 18-1, Purpose of chapter, be amended as follows:
The purpose of this chapter is to provide excavation regulations which are
consistent with stormwater management regulations of chapter 34 of this
Code Article 11, Part I, Stormwater, Fill, and Runoff Management, of the
Unified Development Ordinance.
PART XXV. That Section 18-5, Manmade ponds and stormwater basin, wet, (1), be
amended as follows:
(1)

Defined. The term "manmade pond" shall mean any regularly
inundated manmade impoundment containing or designed to
contain 200 cubic feet or more of water, and having or designed to
have standing water for any period of more than five consecutive
days after a rainfall of 4.3 inches in a two-hour period. This definition
is not intended to include swimming pool structures, whether inground or above ground or stormwater basin,wet as defined in
section 34-3.

PART XXVI. That Section 18-5, Manmade ponds and stormwater basin, wet, (2) be
amended as follows:
(2)

Where permitted.
a.

Manmade ponds shall be allowed in all zoning districts where
such manmade ponds are approved as part of any site plan or
development pursuant to other chapters of this Code the
Unified Development Ordinance.

b.

Stormwater basin, wet shall be allowed in any zoning district
where such basin has been approved as part of any site plan,
subdivision, or development pursuant to other chapters of this
Code the Unified Development Ordinance.

PART XXVII. That Chapter 24, Mobile Homes, Mobile Home Parks and Trailers, be
deleted in its entirety, to be noted as “Reserved.”
PART XXVIII. That Section 26-7, Camping, (a) Definitions, be amended by inserting the
following terms and definitions for “mobile home” and “travel trailer,” in
alphabetical order, and that the definition of the term “open air camping”
as contained therein be amended as follows:
Mobile home means a modular unit built on a chassis, with body width
exceeding eight feet or body length exceeding 32 feet, designed to be
used as a dwelling, with or without a permanent foundation, when
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connected to the required utilities. A travel trailer is not to be considered
as a mobile home.
Open air camping means any act of living, residing or sleeping at night, in
the open air or in an automobile or vehicle which does not meet the
requirements of a mobile home, as defined in chapter 24 of this Code. The
term "camping in the open air" includes, but is not limited to, sleeping out
of doors in a tent, sleeping bag, blanket or hammock, or without any
paraphernalia other than the clothes worn on the body.
Travel trailer means a vehicular, portable structure built on a chassis,
designed to be used as a temporary dwelling for travel, recreational and
vacation uses, and, when factory equipped for the roads, it shall have a
body width not exceeding eight feet and a body length not exceeding 32
feet.
PART XXIX. That Section 26-10, Sexually oriented businesses, paragraph (a), be
amended as follows:
(a)

It shall be unlawful for any person, partnership, corporation,
association, or other entity to operate a sexually oriented business,
except as specifically permitted by chapter 48 the Unified
Development Ordinance and licensed in accordance with chapter 12
of this Code.

PART XXX. That paragraphs (1) and (3) of Section 36-4, Design standards, (d),
Erosion considerations, be amended as follows:
(1)

Procedures and requirements of chapter 28 of this Code Article 11,
Part II, Sedimentation and Erosion Control, of the Unified
Development Ordinance shall apply in the construction of street
improvements where land disturbing activity exceeds 5,000 square
feet.

(3)

As a result of street construction, all disturbed areas shall be treated
with stabilizing material to prevent wind or water erosion and such
materials shall be in accordance with the approved soil erosion and
sedimentation control plan, if required. If a soil erosion and
sedimentation control plan is not required the town engineer or
public works director may approve, at the request of the developer,
street construction, providing that soil erosion and sedimentation
basic control objectives contained in chapter 28 of this Code Article
11, Part II, Sedimentation and Erosion Control, of the Unified
Development Ordinance have been met.

PART XXXI. That Section 36-4, Design standards, (f) Driveway connections, paragraph
(3) be amended as follows:
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In accordance with chapter 34, Stormwater, Fill, and Runoff Management
Article 11, Part I, Stormwater, Fill, and Runoff Management, of the Unified
Development Ordinance, on-site permanent runoff control measures shall
be installed, in conjunction with other on-site stormwater management
practices, to intercept rainfall runoff from driveways that are sloped or
graded towards the street or right-of-way. On-site permanent runoff control
practices include, but are not limited to, slotted drains, driveway speed
bumps or other approved methods of diverting, collecting and managing
on-site runoff.
PART XXXII. That Section 36-2, Applicability of chapter provisions, be amended as
follows:
This chapter shall apply to the creation, design, construction and paving of
all streets in the town; except, that the provisions of chapter 38 of this
Code Article 10, Part V, Subdivision Regulations, of the Unified
Development Ordinance shall apply within all subdivisions proposed for
development under such chapter provisions and the zoning provisions of
the zoning ordinance Unified Development Ordinance shall apply to
developments, construction, and uses for which a permit is required under
such chapter the Unified Development Ordinance.
PART XXXIII. That Section 32-3, paragraph (c) is amended to change all references to
“chapter 48”, “sections of chapter 48, zoning”, “sections of the chapter 48,
zoning”, and “sections of the zoning chapter of this Code” to read
“provisions of the Unified Development Ordinance”.
PART XXXIV. That references to “chapter 38, Subdivisions, of this Code” and “Chapter
38 of this Code” as contained in Section 44-63, Connection to town
system required; exception, (2), Section 44-103, Approval generally, and
Section 44-109, Subdivider of subdivision proposed or under
development to bear cost, be amended to read “Article 10, Part V,
Subdivision Regulations, of the Unified Development Ordinance”.
PART XXXV. That Section 44-187, Execution; installation, (c), (3), a., be amended as
follows:
a.

Hydrants shall be installed where shown on drawings or as directed
by the town and in accordance with section 38-154 Section 10.69 of
the Unified Development Ordinance. Locations shall be within the
right-of-way as shown on Schedule III.

PART XXXVI. Article XX, Hurricane and Storm Reconstruction and Redevelopment;
General Use Standards for Ocean Hazard Areas, as contained in
Chapter 48, Zoning, shall be readopted as an appendix to Chapter 32,
Storm Reconstruction, without changes to the numbering of Article XX; all
references to “article xx of chapter 48” or “article xx of Chapter 48,
zoning” as contained in Section 32-3, Hurricane and storm
reconstruction, paragraph (c), shall be amended to read “Article XX,
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Hurricane and Storm Reconstruction and Redevelopment, an Appendix
to this Chapter”.
ARTICLE IV. Severability.
All Town ordinances or parts of ordinances in conflict with this ordinance amendment
are hereby repealed. Should a court of competent jurisdiction declare this ordinance
amendment or any part thereof to be invalid, such decision shall not affect the
remaining provisions of this ordinance amendment nor the Zoning Ordinance or Town
Code of the Town of Nags Head, North Carolina which shall remain in full force and
effect.
ARTICLE V. Effective Date.
This ordinance amendment shall be in full force and effect from and after 60 days from
the date of adoptions by the Board of Commissioners.

Benjamin Cahoon, Mayor
Town of Nags Head
ATTEST:
Carolyn F. Morris, Town Clerk
APPROVED AS TO FORM:
Town Attorney
Date adopted:
Motion to adopt by Commissioner
Motion seconded by Commissioner
Vote:
AYES
NAYS
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MEMORANDUM
Town of Nags Head
Planning & Development Department
To: Planning Board
From: Michael Zehner, Director of Planning & Development
Kelly Wyatt, Deputy Planning Director
Date: June 17, 2019; Updated July 15, 2019
Subject: Discussion and request for initiation of a zoning ordinance text amendment
eliminating the minimum lot size required for the development of “large
residential dwelling”
**Updated material in bold underline, deleted material in strikethrough**
OVERVIEW
As the Board is aware, it was the consensus of the Board of Commissioners at their
meeting on June 5, 2019 that Planning Staff work with the Planning Board to develop an
amendment to the Zoning Ordinance to eliminate the minimum lot size requirement for
Large Residential Dwellings. As referenced in the previously distributed memorandum
to the Board of Commissioners, dated May 29, 2019, Large Residential Dwellings
(defined as a “single-family dwelling or two-family dwelling (duplex)…that has 3,500 or
more square feet of enclosed habitable living space.”) are permitted in all districts, with
the exception of the C-3, Commercial Services District, with a minimum required lot
area of 16,000 square feet; such dwellings may only exceed 5,000 square feet in size
when located within the SED-80 district1. The regulation of Large Residential Dwellings
began with the original adoption of Zoning Ordinance provisions in 2003; specific
standards are contained in Section 48-370, Standards for large residential dwellings, of
the Zoning Ordinance (LINK)
In general, the request of the Board of Commissioners was to remove the minimum lot
size requirement so that a home containing 3,500 square feet or more of habitable living
area (but not exceeding 5,000 square feet, except as allowed in the SED-80 district)
could be constructed on lots of any size, as long as the dwelling complied with all other
dimensional requirements and Dare County Health Department requirements for on-site
wastewater. In general, members of the Board of Commissioners indicated that the
provision was obsolete and no longer served any purpose2.
The Planning Board discussed this matter at their meeting on June 18, 2019; as
outlined in the draft minutes for the meeting (included in the packages for the
Board’s July 16 meeting), members of the Board were opposed to and/or
questioned the basis for such a change. Staff suggested, and the Board
1

The minimum lot area requirement of 16,000 square feet does not apply to Large Residential Dwellings
located within the SPD-C, Village at Nags Head Zoning District.
2 Wagner, Michelle “Nags Head moves to drop lot size restriction.” Outer Banks Sentinel, 11 June, 2019.
https://www.obsentinel.com/news/nags-head-moves-to-drop-lot-size-restriction/article_ef33bbfa-8be611e9-aad7-13e644502d97.html
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June 17, 2019 Memo; Updated July 15, 2019
Discussion and request for initiation of a zoning ordinance text amendment eliminating
the minimum lot size required for the development of “large residential dwelling”
supported, continuing the discussion and consideration until the Board’s July
meeting, where Staff could present further information on alternatives (such as a
Floor Area Ratio restriction), as well as the amendments consistent with the
Board of Commissioner’s Requests.
BACKGROUND
As noted above, Zoning Ordinance provisions defining and regulating Large Residential
Dwellings were originally adopted by the Board of Commissioners in 2003, specifically
Ordinance No. 03-08-040, Large Residential Structure Ordinance, on August 20, 2003.
Based upon a review of records, efforts to develop such regulations commenced
approximately 17 months prior, on April 3, 2002, when the Board of Commissioners redesignated a previously established Parking Committee as the Large Structure
Committee; according to a memo from the Large Structure Committee and Planning and
Development Staff, dated September 13, 2002, “The charge of the Committee as set
forth at the April 3rd BOC meeting was: It was Board consensus that the Committee’s
charge be expanded to bring back for Board review a consensus, if possible, on the
limits on the size of houses, how size is defined, and aesthetics to encourage (or
require) Nags Head style architectural design.”
Following the establishment of the Large Structure Committee, on June 5, 2002 the
Board of Commissioners enacted a moratorium on accepting development plans for
houses over eight bedrooms and for duplexes with a combined total of 12 bedrooms
(“Moratorium Ordinance;” attached previously distributed). Based upon records, Staff
understands that the moratorium was extended several times, finally expiring in
September 2003 following the adoption of the Large Residential Dwelling provisions.
The following findings included in the Moratorium Ordinance provide some context for
the purpose and intent of the regulations to be adopted later:
The Town of Nags Head has a long standing history and reputation of
being a family oriented beach resort community with tourism being the
principal economic base of the Town. To complement this family beach
environment and to continue its attractive image the Town places great
value on natural resources, open space, and visual image of the built
environment. In recent years there has been a progressive change in the
visual image of properties within the Town. As stated in the town’s Vision
Statement: “The Town of Nags Head is working to build a community with
an economy based on family vacation tourism. The base of that economy
is a diverse supply of accommodations, primarily single-family homes but
including hotel and multi-family dwelling units.” The base of that economy
is the rental of single family homes. The Town does not wish and will not
develop as other ocean resort communities, which promote a high impact
visual commercial “strip” appearance.
As construction and development in the Town continues there is no
assurance that architectural styles will be pleasing to the eye, nor are
there any assurances that future development and growth will not
jeopardize the Town’s vision.
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the minimum lot size required for the development of “large residential dwelling”
It is possible that additional regulations may be needed to ensure the
continued survival of the Town’s economy-based family vacation tourism
and to stabilize and enhance property values for all property owners.
Therefore, because of the above stated concerns and reasons, the Town
of Nags Head deems it significantly important and crucial to
comprehensively research and review various methods, incentives and
regulatory mechanisms to ensure that the Town’s vision is preserved and
that residential buildings and structures are preserved, built, and repaired
in an aesthetically pleasing manner characteristic of the Town.
The Town, in order to comprehensively review concerns associated with
large residential structures shall not accept development plans for homes
over eight (8) bedrooms or for duplexes with a combined total of twelve
(12) bedrooms not already in the system, i.e., for which some government
fee or application has been made prior to June 5, 2002.
This moratorium shall apply to all residential development in the Town.
This moratorium shall be in full force and effect through the Board of
Commissioners first meeting in December 2002.
This moratorium is necessary to enable the Town to consider the
development of appropriate regulations and standards for addressing
architectural style and aesthetics of buildings in the Town.
With regard to the minimum 16,000 square foot lot size requirement, the record does
not appear to contain much information as to the rationale for this requirement, except
that it seems that the Large Structure Committee, Planning Board, and Board of
Commissioners were considering regulatory options that imposed no minimum lot size,
a minimum lot size requirement of 15,000 square feet, or a minimum lot size that was
conforming to the underlying zoning district (Please refer to the attached a memo dated
March 14, 2003, and minutes of the August 6, 2003 and August 20, 2003 Board of
Commissioners meetings referencing these discussions were previously
distributed). Staff believes that the established minimum lot size of 16,000 square feet
was a compromise between no minimum lot size (or 15,000 square feet) and 20,000
square feet, the minimum conforming lot size within the R-1 and R-2 zoning districts.
POLICY CONSIDERATIONS
While there are undoubtedly other policies included in the Comprehensive Plan related
to the regulation of Large Residential Dwellings provision, Policy 14 as contained in the
Land Use Element (“LU-14”), and the two associated actions, as follows, are specifically
relevant:
•

Policy LU-14: Limit the scale and mass of single family residential dwellings to
support the town’s vision for low density and intensity residential neighborhoods.
o Action LU-14 a: Maintain current regulations that control maximum house
size based on lot size.
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o Action LU-14b: Review the town’s development standards to address
proportionality of residential structures to lot size and to address the
overall character of residential development. At a minimum, this review
should examine:
▪
▪
▪
▪
▪
▪
▪

Building height requirements as they relate to setbacks.
Alternative approaches to the current building to lot size ratio (i.e.
floor area ratio or consideration of lot width as a factor in limiting
building sizes).
Overall approaches to regulating height.
Current standards for regulating the length-to-width ratio of
buildings.
Factoring decking and/or porches and other unheated spaces in the
building to lot size ratio and/or the building length-to-width ratio.
Existing lot coverage incentives for providing engineered
stormwater management.
Methods to discourage monotony in building design, particularly for
residential dwellings.

Attached for review are parts Parts A. and B., of Section 3.2.4., Site Development
Characteristics, of the Town of Nags Head Comprehensive Plan, which includes this
policy and related discussion, were previously distributed to the Board.
ADDITIONAL CONSIDERATIONS
Amendment of the Zoning Ordinance to address the request by the Board of
Commissioners is likely quite simple, where Section 48-370 (or more likely, the
associated Section of the to-be-adopted UDO) would be amended to remove the 16,000
square foot minimum lot area requirement (specifically 48-370 (d) (1). However, the
Planning Board may wish to discuss and consider one or more of the following:
1. While other dimensional requirements (i.e. lot coverage, setbacks, height, etc.)
as well as on-site wastewater requirements will undoubtedly restrict the
maximum square footage of a dwelling that can be constructed on a lot, Staff
does believe that it would be reasonable to expect Large Residential Dwellings to
be constructed on lots as small as 10,000 square feet in area, if not smaller. For
consideration, the Town Engineer has developed the attached developed a
previously distributed exhibit (Residential Single-Family Dwelling Site
Development Exhibit) demonstrating the potential to construct a hypothetical
4,000 sq. ft. 6-bedroom dwelling on a 10,200 square foot lot in the R-2 zoning
district. The Town Engineer noted that the controlling factor in this exhibit was lot
coverage, requiring the use of pervious pavers throughout the project, but that
the exhibit is representative of the maximum permissible site development
coverage per local and state regulations.
2. As identified in the consideration of Accessory Dwelling Units, the majority of lots
within the Town are less than 16,000 square feet. Removing the minimum lot
size requirement would allow the opportunity for significantly more Large
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Residential Dwellings to be constructed. In the C-2, CR, R-1, R-2, and R-3
districts alone, the total number of lots not excluded because of lot size would
increase from 697 to 3,204.
Lots Greater than or Equal to 16,000
Zone
<16000
>=16000
Grand Total
C2
561
68
629
C3
0
2
2
C4
3
5
8
CR
250
102
352
R1
55
55
110
R2
1,828
465
2,293
R3
510
7
517
SED80
1
18
19
SPD20
137
80
217
Grand Total
3,345
802
4,147
3. Regardless of the amendment, should consideration be given to calculating total
floor area (inclusive of non-heated areas) versus total habitable living space? It is
possible, and likely, that two homes could be constructed, both with identical total
habitable space, but substantially different total floor areas, resulting in a home
that may have greater mass and scale not being subject to the standards for
Large Residential Dwellings, whereas the smaller home would be subject to such
standards. While Staff believes that such a change has merit, it is
recommended that a change such as this be considered separate from the
current effort to avoid confusion (i.e. where the triggering threshold may
change along with the calculation methodology).
4. In addition to limiting the size of dwellings based on conventional dimensional
requirements, many communities also impose a Floor Area Ratio (“FAR”)
requirement (https://www.planning.org/pas/reports/report111.htm), a consistent
ratio limit of floor area to the area of the lot. As opposed to the current restriction,
this would allow for maximum dwelling size to adjust based on actual lot area and
may be a tool worth considering.
After further consideration, an FAR requirement may not be viable.
Currently, a home with a livable floor area of 3,499 square feet is able to be
constructed on a lot with an area of 15,999 square feet; this equates to an
FAR of approximately 0.218. If an FAR of 0.21 or 0.22 were instituted that
applied to lots equal to or greater than 16,000 square feet in area, this
would reduce the size of a home from what can currently be constructed;
this would also be the case for lots less than 16,000 square feet in area. It
may be possible to establish a greater FAR, for example 0.31, for lots
smaller than 16,000 square feet; however, this would allow a home greater
than 3,500 square feet to be built on a lot with an area as small as 11,300
square feet.
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5. Another potential tool could be the use of an administrative adjustment provision
where Staff could allow for Large Residential Dwellings to be constructed on lots
slightly less than any minimum lot size required, thereby allowing greater
flexibility in the current regulation. Similarly, perhaps a Conditional Use Permit
could also serve this function.
6. Given the potential development of more dwellings with an increased number of
bedrooms, the Board may wish to give greater consideration to the relationship of
septic systems, stormwater, and groundwater. Perhaps one aspect to consider
would be the allowance of shared or cluster septic systems, which may serve to
mitigate potential negative impacts.
7. A final consideration could be to lower the current 16,000 square foot lot
area threshold and/or to institute a reduced maximum livable area size for
lots less than 16,000 square feet. For example, the minimum allowable lot
size for a Large Residential Dwelling could be reduced to 15,000 square
feet, and, in conjunction, the maximum habitable area could be capped at
4,000 square feet (versus 5,000 square feet) if the lot was less than 16,000
square feet.
STAFF RECOMMENDATION
Staff is continuing to collect information and data related to this provision and the
amendment, such as the total number of Large Residential Dwellings constructed todate. Staff defers presenting a recommendation at this time and would request that the
Board submit any additional questions or requests for information that would be helpful
to the discussion and consideration of the amendment.
Staff recommends that the Board continue to review and discuss this matter,
providing direction to Staff as to their support for the action requested by the
Board of Commissioners, or some alternative. Staff would recommend that
consideration be continued to the Board’s meeting in August, at which time it is
likely that there is a known outcome with respect to the Unified Development
Ordinance.
Previously Distributed Attachments:
1. Memo from Large Structure Committee and Planning and Development Staff, to
Planning Board, dated September 13, 2002, re: Development standards for
residential houses;
2. Large Residential Structures Moratorium Ordinance, Adopted June 5, 2002;
3. Memo from Planning and Development Staff, to Planning Board, dated March 14,
2003, re: Proposed Zoning Amendments Regulating Large Residential and
Single Family Dwellings;
4. Minutes of the August 6, 2003 Board of Commissioners Meeting;
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5. Minutes of the August 20, 2003 Board of Commissioners Meeting;
6. Section 3.2.4., Site Development Characteristics, parts A. and B., of the Town of
Nags Head Comprehensive Plan; and
7. Residential Single-Family Dwelling Site Development Exhibit

Page 7 of 7

MEMORANDUM
Town of Nags Head
Planning & Development Department
To: Planning Board
From: Kelly Wyatt, Deputy Planning Director
Michael Zehner, Director of Planning and Development
Date: July 16, 2019
Subject: Consideration of a zoning ordinance text amendment pertaining to multi-level deck
platforms.

Following discussion with the Planning Board at their June 2019 meeting, staff has proposed
two draft zoning ordinance text amendments pertaining to the construction of multi-level deck
platforms within the Town for board consideration.
This draft text amendment comes following the erection of this type of structure on the Town’s
oceanfront, at 3807 S. Virginia Dare Trail (photos attached). While this structure was properly
permitted via CAMA and town zoning regulations it has precipitated a larger discussion of
whether this type of development is consistent with the Town’s vision.
Generally, this type of structure would be considered a permissible accessory structure within
the Town and could be permitted if it met the lot coverage, setbacks and maximum height
requirements for the district in which it is located. Specifically, this type of structure could
locate as close as five (5) feet from any side or rear property line (with the exception of the
oceanfront where it must meet the CAMA setback based upon the Erosion Rate within that
area) and could be as tall as 35 ft. in height.
The Planning Board verbalized several concerns about the existing structure and the potential
proliferation of these types of structures throughout the Town, and more specifically on the
oceanfront. Concerns of the overall height, obstruction of viewsheds and the ability for
emergency personnel to access these structures were noted as the primary areas of concern.
Staff has drafted two ordinances for your review and consideration.
Option A would permit multi-level deck platforms when structurally attached to a principal or
accessory structure and complying with all dimensional standards of the district in which it is
located. Please not that Coastal Area Management Act (CAMA) requires all decking within
Ocean Hazard setback to be structurally detached, thus precluding these types of structures
within the Ocean Hazard setback.
Option B would prohibit multi-level deck platforms in all zoning districts throughout the Town.
Below are excerpts from the 2017 Comprehensive Plan as it may relate to this type of
development:
Page 3-8, LU-1 reads, “Ensure that the character of Nags Head is preserved as a single-family
residential beach community with ties to its natural environment. This character is defined by:
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•
•
•
•

Development that blends with the landscape, preserving natural vegetation, dunes, open
spaces and environmental quality.
Views from the ocean beach of dunes, vegetation and structures that are low in height,
blend with the landscape and do not shade the beach
Buildings with a residential scale and appearance with low heights and small footprints
that are designed to reflect the heritage of Nags Head.
Land uses that are compatible with the community and adjacent properties that don’t
create excessive noise, light, unsafe conditions or other nuisances.

Page 3-10, LU-3 reads, “Recognize a low-density pattern of development for the oceanfront
that is characterized by small scale, adaptable structures”.
o LU-3b: Regulate accessory structures in the active, oceanfront environment
where frequent damage occurs to protect private property and limit storm
damage and debris. This may include additional regulations applicable to
oceanfront pools, dune decks, walkovers and gazebos.
STAFF ANALYSIS AND RECOMMENDATION:
Planning staff, using a NC Planners email list serve, asked other municipalities within the state if
they had experience with these types of structures and if so, did they have any unique or
special regulations of multi-level deck towers. While it did generate some discussion, no
responses were received with regard to the regulation of such deck platforms.
Staff shares the same concerns as the Planning Board and as such would recommend that
these structures at a minimum, be regulated with imposition of conditions as proposed in
Option A. The Planning Board may also wish to consider limiting the cumulative area of these
decking platforms by a percentage of the area of the building upon which it is attached to.
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Option A - Draft

AN ORDINANCE AMENDING THE CODE OF ORDINANCES
OF THE TOWN OF NAGS HEAD, NORTH CAROLINA
ARTICLE I. Purpose(s) and Authority.
WHEREAS, pursuant to N.C.G.S. § 160A-381, the Town of Nags Head (the “Town”) may enact
and amend ordinances regulating the zoning and development of land within its jurisdiction and
specifically the location and use of buildings, structures and land. Pursuant to this authority and
the additional authority granted by N.C.G.S. Chap. 160A, Art. 19 et. seq, the Town has adopted
a comprehensive zoning ordinance (the “Town’s Zoning Ordinance”) and has codified the same
as Chapter 48 of the Town’s Code of Ordinances (the “Town Code”); and
WHEREAS, pursuant to N.C.G.S. § 160A-174 the Town may also enact and amend ordinances
that define, prohibit, regulate, or abate acts, omissions, or conditions, detrimental to the health,
safety, or welfare of its citizens and the peace and dignity of the Town; and
WHEREAS, A text amendment was initiated by the Planning Board to regulate the construction
of multi-level deck platforms within the Town of Nags Head; and
WHEREAS, the Town further finds that in accordance with the findings above it is not in the
interest of the public's health, safety, morals and general welfare for the Town to amend the
Town’s Zoning Ordinance and Town Code of Ordinances as stated below.
ARTICLE II. Construction.
For purposes of this ordinance amendment, underlined words (underline) shall be considered as
additions to existing Town Code language and strikethrough words (strikethrough) shall be
considered deletions to existing language. Any portions of the adopted Town Code which are
not repeated herein but are instead replaced by an ellipses (“...”) shall remain as they currently
exist within the Town Code.
ARTICLE III. Amendment of Zoning Ordinance.
NOW, THEREFORE, BE IT ORDAINED by the Board of Commissioners of the Town of Nags
Head, North Carolina, that the Town Code shall be amended as follows:
PART I.

That Section 48-381, Miscellaneous Provisions, Multi-level deck platforms,
be added as follows:
Sec. 48-381. – Multi-level deck platforms.
a. Structurally detached multi-level deck platforms shall be prohibited in all zoning
districts throughout the Town.
b. Structurally attached multi-level deck platforms shall be permitted in all
residential zoning districts, excluding the SED-80 Zoning District, and on all
residential uses with the condition that the deck structure be subordinate in
height and cumulative area to the principal or accessory structure to which it is
attached.
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PART II.

That Article XI, Schedule of District Regulations be amended as follows:
(4) Non-Residential Prohibited and Permitted Uses Chart:
OVERLAY
DISTRICTS

ZONING DISTRICTS
TYPE OF
USE

R-1 R-2 R-3 CR

C-1 C-2 C-3 C-4

COMMENTS

SPD SPD SED
CO Hotel O&S SRO
-C -20 -80

Attached
Multi-level
deck
platform

P

P

P

P

X

X

X

X

X

X

X

X

X

X

X

Detached
multi-level
deck
platform

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

PART III. All ordinances or parts of ordinances in conflict with this ordinance are hereby
repealed. This ordinance shall be in full force and effect from and after the ___ day
of ____ 2019.

Benjamin Cahoon, Mayor
ATTEST:
Town Clerk
APPROVED AS TO FORM:
Town Attorney
Date adopted:
Motion to adopt by Commissioner
Motion seconded by Commissioner
Vote:

AYES

NAYS
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Option B - Draft

AN ORDINANCE AMENDING THE CODE OF ORDINANCES
OF THE TOWN OF NAGS HEAD, NORTH CAROLINA
ARTICLE I. Purpose(s) and Authority.
WHEREAS, pursuant to N.C.G.S. § 160A-381, the Town of Nags Head (the “Town”) may enact
and amend ordinances regulating the zoning and development of land within its jurisdiction and
specifically the location and use of buildings, structures and land. Pursuant to this authority and
the additional authority granted by N.C.G.S. Chap. 160A, Art. 19 et. seq, the Town has adopted
a comprehensive zoning ordinance (the “Town’s Zoning Ordinance”) and has codified the same
as Chapter 48 of the Town’s Code of Ordinances (the “Town Code”); and
WHEREAS, pursuant to N.C.G.S. § 160A-174 the Town may also enact and amend ordinances
that define, prohibit, regulate, or abate acts, omissions, or conditions, detrimental to the health,
safety, or welfare of its citizens and the peace and dignity of the Town; and
WHEREAS, A text amendment was initiated by the Planning Board to regulate the construction
of multi-story deck towers/platforms within the Town of Nags Head; and
WHEREAS, the Town further finds that in accordance with the findings above it is not in the
interest of the public's health, safety, morals and general welfare for the Town to amend the
Town’s Zoning Ordinance and Town Code of Ordinances as stated below.
ARTICLE II. Construction.
For purposes of this ordinance amendment, underlined words (underline) shall be considered as
additions to existing Town Code language and strikethrough words (strikethrough) shall be
considered deletions to existing language. Any portions of the adopted Town Code which are
not repeated herein but are instead replaced by an ellipses (“...”) shall remain as they currently
exist within the Town Code.
ARTICLE III. Amendment of Zoning Ordinance.
NOW, THEREFORE, BE IT ORDAINED by the Board of Commissioners of the Town of Nags
Head, North Carolina, that the Town Code shall be amended as follows:

PART I.

That Article XI, Schedule of District Regulations be amended as follows:
(4) Non-Residential Prohibited and Permitted Uses Chart:
OVERLAY
DISTRICTS

ZONING DISTRICTS
TYPE OF
USE
Attached &
Detached
Multi-story
deck tower

R-1 R-2 R-3 CR

X

X

X

X

C-1 C-2 C-3 C-4

X

X

X

X

COMMENTS

SPD SPD SED
CO Hotel O&S SRO
-C -20 -80

X

Page 5 of 6

X

X

X

X

X

X

PART II. All ordinances or parts of ordinances in conflict with this ordinance are hereby
repealed. This ordinance shall be in full force and effect from and after the ___ day
of ____ 2019.

Benjamin Cahoon, Mayor
ATTEST:
Town Clerk
APPROVED AS TO FORM:
Town Attorney
Date adopted:
Motion to adopt by Commissioner
Motion seconded by Commissioner
Vote:

AYES

NAYS
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MEMORANDUM
Town of Nags Head
Planning & Development Department
To: Planning Board
From: Michael Zehner, Director of Planning & Development
Date: July 12, 2019
Subject: Report on Board of Commissioners Actions from July 3, 2019

The following is a brief overview of actions pertaining to the Planning Board that were
taken by the Board of Commissioners at their meeting on July 3, 2019:
•

Consideration of a Conditional Use/Site Plan Amendment submitted by
Brian Rubino of Quible & Associates, P.C. on behalf of Millers Waterfront
Restaurant for construction of a platform, finger piers and associated
mooring pilings to accommodate four (4) transient boat slips at 6916 S.
Croatan Highway.
The Board unanimously approved (5-0) the conditional use/site plan amendment
for Millers Waterfront Restaurant to accommodate a docking facility with four
transient boat slips. The Board placed a condition on the approval that prior to
commencement of the use there must be approval by the Division of Marine
Fisheries for the no wake zones along with the appropriate signage.

•

Request for Public Hearing to consider a Conditional use/Site Plan
Amendment submitted by Ray and Christina Jamieson to convert a vacant
commercial structure into an Indoor Entertainment Facility, OB-Xscape
Rooms, located at 4125 S. Croatan Highway.
The public hearing was scheduled for the August 7, 2019 meeting as part of the
Board’s consent agenda, without discussion.

•

Request for Public Hearing to consider the adoption of the proposed
Unified Development Ordinance (UDO).
The public hearing was scheduled for the August 7, 2019 meeting as part of the
Board’s consent agenda, without discussion.

•

Provide an update on attendance of the Coastal Resiliency Summit.
Planning Director, Michael Zehner provided an update on the Coastal Resilience
Summit recently held in Havelock, NC and noted that the Best Management
Practices Manual should be available in draft in early 2020.
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•

Provide an update from the Board’s May 1, 2019 Meeting re: Accessory
Dwelling Units.
Planning Director, Michael Zehner and Planning Board Chair, Megan Vaughan
provided a report on the Planning Board deliberations on Accessory Dwelling
Units. The Board of Commissioners passed a motion to include Accessory
Dwelling Units on the September 4th BOC agenda for Public Hearing to discuss
further and to provide the public with an opportunity to comment.

•

Update on National Night Out.
Police Chief Phil Webster presented information on the upcoming National Night
Out Event scheduled for Tuesday, August 6, 2019 at the Ark Church. He invited
and encouraged everyone to attend.

Page 2 of 2

MEMORANDUM
Town of Nags Head
Planning & Development Department
To: Planning Board
From: Michael Zehner, Director of Planning & Development
Kelly Wyatt, Deputy Director of Planning & Development\
Date: July 15, 2019
Subject: Discussion of Affordable/Workforce Housing Study

BACKGROUND
At the Planning Board’s meeting on April 16, 2019, the Board discussed an interest in
studying affordable and workforce housing within the Town and developing solutions to
identified needs. At the May 21, 2019 meeting, within the context of the Board’s
consideration of an ordinance to allow Accessory Dwelling Units, as well as a separate
focused discussion, the Board agreed that there is merit to further studying affordable
and workforce housing conditions within the Town. While Staff had noted at the April 16
meeting that funds might be available for such efforts in the FY19-20 budget, Staff
clarified for the Board at the May 21 meeting that these funds are intended to be used in
a more focused manner, to study the feasibility of developing housing solutions for the
Town’s seasonal workforce, generally lifeguard staff. The Board agreed to revisit the
broader discussion at their July 16 meeting.
As presented to the Board for the May 21 meeting, within the last few years Dare
County, the Outer Banks Chamber of Commerce, and the Town through Planning
Department Staff and the Local Business Committee have considered affordable and
workforce housing needs. Staff provided the Board with a copy of the Local Business
Committee Report - Workforce Housing (“Report”), dated June 12, 2018. The Report
and attachments thereto (as follows) provide an overview of recent local initiatives and
perspectives, with information on best practices within the State and nationally:
•
•
•
•

Affordable Housing Best Practices white paper, prepared by RTI International,
dated September 2016;
Town of Nantucket - Chapter 40B Housing Production Plan, prepared by RKG
Associates and JM Goldson, dated August 2016;
Outer Banks Chamber of Commerce Housing Survey; and
Excerpts from the Town of Nags Head Comprehensive Plan

The Report also contains important data, both qualitative and quantitative, including
survey responses from members of the Local Business Committee, information on the
International Student Outreach Program (ISOP), and demographic and housing data for
the Town. This and related initial efforts are important, but a more structured and
inclusive approach might be important to consider.
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STUDYING & PLANNING FOR HOUSING: BEST PRACTICES
Most community studies of housing conditions, and the plans to implement and achieve
goals, follow a similar process. The Minnesota Housing Partnership (“MHP”) identifies
the following steps http://www.mhponline.org/files/Housing_Study_Template.pdf:
•
•
•
•
•
•
•

Step 1: Initiate the Process
Step 2: Identify the Problem
Step 3: Develop the Community Housing Profile
Step 4: Assessing Local Housing Needs
Step 5: Set Public Policy Goals and Objectives
Step 6: Prepare Community Housing Strategies and Action Plans
Step 7: Implement, Monitor, and Evaluate Progress

MHP further describes the goals of this process as follows:
The goal of a Community Housing Needs Assessments is to help focus a
community’s efforts on its most critical local housing problems. It is an in-depth
housing market analysis that carefully examines the area’s supply and demand for
housing to determine existing and future needs for housing. It aims to:
1)

Let a community know exactly what its housing needs are;

2)

Aid officials in assigning priority to the housing needs identified; and

3)

Provide a necessary guide in developing appropriate housing policies,
programs, and strategies (Shoemaker, 1987).

The process of conducting a Community Housing Needs Assessment involves:
1)

Assessing current and projected housing conditions;

2)

Setting goals; and

3)

Selecting appropriate program approaches to achieve those goals. (U.S.
DHUD, 1978; Committee for Economic Development, 1986; Luke et al.,
1988).

Each community must adapt this process to their unique housing market
circumstances. Communities should also base their priorities on the needs identified
by the assessment.
Finally, for consideration, MHP offers the following questions as helpful to the
identification of housing trends, suggesting that the “Housing Task Force and
other advocates of Housing may use these questions to establish the existence of a
specific housing problem by convincing members of the community that a housing
problem exists:”
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1.

Are local housing prices or rents higher than those in other similar towns?

2.

Are local vacancy rates for rental and owner-occupied housing unusually
low?

3.

Are enough new affordable housing units being built to meet near-term
demands?

4.

Do employers report problems finding qualified personnel partly because of
high housing costs?

5.

Have economic development efforts been stalled by concern about housing
costs or inadequate housing for workers?

6.

Have employees of the local government and public school chosen not to
live in the community where they are employed because of housing
shortages or high costs?

7.

Have local families found that their young adult children are unable to live in
the community or are forced to continue living at home because housing
costs are too high?

8.

Do local social service organizations report increased challenges in finding
housing for lower-income people and those with disabilities?

9.

How many homeless people are evident on local streets, in care, or
rumored to be doubled up with friends and relatives?

10. What is the condition of the older rental housing stock?
11. How much land and site improvement costs have risen in the past two
decades?
12. Is affordable financing available for first-time homebuyers and rental
housing investors?
Source: Adapted from Hoben (1987) and Weitz (1987).
STAFF RECOMMENDATION
Staff would recommend that the Board further discuss its interest in studying and
planning for housing. While recent efforts have been valuable, the Board may wish to
consider whether these efforts have involved all stakeholders and the public, whether
they have considered housing opportunities and issues broadly, and whether they
identified problems, reached conclusions, and developed agreed upon solutions that are
supported by the community? Additionally, given the nature of the Outer Banks, is there
value in considering a multijurisdictional approach? In answering these questions, the
Board may conclude that they wish to initiate a new process to study and plan for
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housing, which Staff would recommend involve a discussion with the Mayor and Board
of Commissioners.
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MEMORANDUM
Town of Nags Head
Planning & Development Department
To: Planning Board
From: Holly B. White, Principal Planner
Date: July 11, 2019
Subject: Plug- In Electric Vehicle (PEV) Charging Stations

At the Planning Board meeting on June 18, 2019, the Board discussed an interest in
trying to encourage the placement of additional charging stations for electric cars in the
Town.
Exploring opportunities that support the use of electric vehicles is important in reducing
air pollution and vehicle emissions. As referenced on the Plug-In NC website, “The
World Health Organization (WHO) estimates that over 90 percent of people live in
places with suboptimal air quality, and while many factors influence air quality, vehicle
emissions play a key role. These emissions not only harm human health but also
contribute to climate change across the globe.” Living on the coast, we often do not
think about vehicle emissions or air quality concerns as density is not intense enough to
cause air quality warnings. However, as mentioned above vehicle emissions not only
harm human health but contribute to climate change. The impacts of climate change
include a warmer climate and sea level rise. As a coastal community, Nags Head will
be the front line of impacts associated with sea level rise. It is important that we
advocate for, encourage, and support the transition of vehicles with lower emission to
prevent and lessen sea level rise. The Town is committed to minimizing the impacts of
future sea level rise as noted in Policy NR-16.
To understand the need for charging stations, it first helps to understand the basics of
electric vehicles. Electric drive vehicles use electricity as either its primary fuel or in
conjunction with an engine and can generally be classified into two categories, hybrid
electric vehicles and plug-in electric vehicles. The focus of discussion for this memo will
be centered around plug-in electric vehicles (PEVs) and the necessary charging station
infrastructure, sometimes referred to as electric vehicle supply equipment (EVSE).
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Source:
https://www.americanprogress.org/issues/green/reports/2018/06/07/451722/plugelectric-vehicle-policy/
PEVs connect to the electricity grid and are recharged through charging infrastructure or
EVSE. There are several types or levels of charging infrastructure as shown below in
the table:

Source:
https://www.americanprogress.org/issues/green/reports/2018/06/07/451722/plugelectric-vehicle-policy/
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While there is a rise in purchase of PEVs, consumers may be hesitant to purchase an
all-electric vehicle because of the perceived lack of charging infrastructure or “range
anxiety” (i.e., PEV drivers’ fear of being stranded without a charging station). Charging
stations are the point of power for electric vehicles, ranging in style and charging levels
and subject to standards and codes. It is important to note that while EVSE are normally
referred to as charging stations, they are not battery chargers. The main purpose of a
charging station is to establish communication with the vehicle and to transfer power to
the PEV while providing proper grounding, shock protection, overload protection and
general safety.
While over 600 charging stations have been installed in North Carolina, only one
charging station is located in Nags Head (Tanger Outlets). There are a total of 25
charging stations from Corolla to Hatteras ranging in characteristics from Level 1 to the
Tesla Supercharger. At Plug In NC (http://www.pluginnc.com/find-a-charging-station/),
you can view an interactive map of all charging locations in the nation and in North
Carolina.

Source: http://www.pluginnc.com/find-a-charging-station/
Draft UDO
In the draft UDO, Battery Charging/Exchange Stations are defined as the following:
•
•

Battery charging station means an electrical component assembly or cluster of
component assemblies designed specifically to charge batteries within electric
vehicles, which meet or exceed federal, state, and/or local requirements.
Battery exchange station means a fully automated facility that will enable an
electric vehicle with a swappable battery to enter a drive lane and exchange the
depleted battery with a fully charged battery through a fully automated process,
which meets or exceeds federal, state, and/or local requirements.
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Additionally, the draft UDO allows Battery Charging/Exchange Stations in the C-1, C-2,
and C-3 districts as a permitted use with supplemental regulations. These
supplemental regulations are found in Article 7.17 as outlined below:

SECTION 7.17 BATTERY CHARGING/BATTERY EXCHANGE.
Battery charging stations and battery exchange stations shall be permitted
as an accessory use in accordance with Section 6.6 Table of Uses and
Activities, subject to the following requirements:
7.17.1. Electric vehicle charging stations should be reserved for parking
and charging of electric vehicles only.
7.17.2. Electric vehicles may be parked in any space designated for public
parking, subject to the restrictions that would apply to any other vehicle
that would park in that space.
7.17.3. Battery Charging Stations.
For land use compatibility purposes, the charging activity should be
proportionate to the associated permitted use. Electric vehicle charging
station(s) shall be permitted in a single- or multi-family garage designed to
service the occupants of the home/dwelling unit as an accessory use.
Accessory single-family charging stations shall not exceed residential
building code electrical limitations. Whereas, charging station(s) installed
in a parking lot for non-single-family residential use are expected to have
intensive use and will be permitted to have multiple “rapid charging
stations” to serve expected demand.
7.17.4. Battery Exchange Stations.
Exchange stations are permitted in any commercial or industrial zoning
district, provided, however, all other requirements for the building or space
the use occupies are satisfied, including but not limited to the UDO, fire
code, and building code requirements. This use is specifically prohibited
in exclusively residential or conservation/recreation zoning districts.
7.17.5. Design Criteria for Commercial and Multi-Family Development.
The following criteria shall be applied to electric charging facilities.
7.17.5.1. Number Required. This is an optional improvement. No
minimum number of stalls applies. Provided, if electric vehicle
stalls are reserved for electric vehicles, stalls to be used as
charging stations shall not be used to meet the minimum parking
requirements for the use.
7.17.5.2. Generally. Location and provision of electric vehicle
parking will vary based on the design and use of the primary
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parking lot, keeping in mind flexibility will be needed in various
parking lot layout options.
7.17.5.3. Signage to Identify. Each charging station space should
be posted with signage indicating the space is only for electric
vehicle charging purposes. Days and hours of operation should be
included if time limits or tow away provisions are to be enforced by
the owner.
7.17.5.4. Maintenance. Charging station equipment should be
maintained in all respects, including the functioning of the charging
equipment.
7.17.5.5. Accessibility. Where charging station equipment is
provided within an adjacent pedestrian circulation area, such as a
sidewalk or accessible route to the building entrance, charging
equipment shall not interfere with accessibility.
7.17.5.6. Lighting. Where charging station equipment is installed,
adequate site lighting should also be provided unless charging is
for daytime use only.
7.17.5.7. Notification of Station Specifics. Information on the
charging station identifying voltage and amperage levels and any
time of use, fees, or safety information.
Next Steps
As a municipality, there are a range of options to encourage, incentive, or require EVSE
infrastructure in the community beyond the allowance through regulatory requirements.
These may include:
• Additional research and a “PEV” readiness initiative
o This might include an assessment of town-owned locations where power
is available and environmental conditions are favorable, examination of
current and proposed geographical distribution and suitability for private
and public charging stations, and community outreach and education.
• Exploration and development of incentives for PEVs and EVSE such as:
o Free, reserved parking in preferential locations
o Free charging station locations
• Seek partnerships with other municipalities, the Chamber, large employers,
academic institutions, the State, and/or non-profits in furthering the installations
of EVSE in Nags Head.
• Join Plug-In NC
• Add Way-Finding Signage for charging stations
• Provide EVSE information on the Town’s website and social media
• Purchase and installation of EVSE infrastructure at key Town owned properties
• Any combination of items above.
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Resources
Staff found the following resources helpful in preparing this memo. These are great
resources as the Board continues to discuss and evaluate how to move forward.
• “Community Planning Guide for Electric Vehicles”, available through Plug In NChttp://www.pluginnc.com/wp-content/uploads/2016/06/17CommunityHandbook_V4_final.pdf
•

“Plug-In Electric Vehicle Policy, Evaluating the Effectiveness of State Policies for
Increasing Deployment”- Center for American Progress
https://www.americanprogress.org/issues/green/reports/2018/06/07/451722/plugelectric-vehicle-policy/

•

Electric Car Charging 101- Brief video to explain the EVSE power levels and
types of infrastructure
https://www.cnet.com/roadshow/news/electric-car-charging-101-chargersexplained/

•

EV- Boston: Electric Vehicle Resources
https://www.boston.gov/departments/environment/ev-boston-electric-vehicleresources

Further discussion by the Planning Board is encouraged to determine if any additional
next steps desired. Staff will be available to participate in discussion and respond to
any questions at the meeting.
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The Planning Board of the Town of Nags Head met in regular session on Tuesday, July 16, 2019 in
the Board Room at the Nags Head Municipal Complex.
Chair Vaughan called the meeting to order at 9:00 a.m. as a quorum was present.

Members Present
Megan Vaughan, Kristi Wright, Mark Ballog, Mike Reilly, Meade Gwinn, Megan Lambert, and David
Elder

Members Absent
None

Others Present
Michael Zehner, Kelly Wyatt, Holly White, and Lily Nieberding

Approval of Agenda
David Elder moved to approve the agenda be as presented. Meade Gwinn seconded the motion and it
passed by unanimous vote.

Public Comment/Audience Response
There being no public comments, Chair Vaughan closed the Public Comment period.

Approval of Minutes
There being no changes to the minutes, Meade Gwinn moved that the minutes from the June 18th
meeting be approved as presented. Mike Reilly seconded the motion and it passed by unanimous
vote.

Action Items
Reconsideration of various amendments to the Town Code as it pertains the adoption of the
Unified Development Ordinance (“UDO”).
Planning Director Michael Zehner presented a draft copy of the adoption ordinance for the UDO, as
per his memorandum dated July 12, 2019.
Mr. Zehner explained that while the draft UDO had not been revised from the version that was
discussed at the Board’s meeting in June, Staff believed it was important to provide the Board with a
draft of the adoption ordinance so that the Board could review and acknowledge that other chapters
of the Town Code would be amended as part of the process to adopt the UDO. Mr. Zehner reviewed
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a few key points of note and explained that Staff had corrected references to sections of the current
Town Code that would now be incorporated into the UDO.

After a brief discussion, the Board reached consensus to acknowledge the scope of the changes
associated with the adoption of the UDO and reiterated its previous recommendation supporting
adoption of the UDO.

Consideration of a proposed zoning ordinance text amendment to eliminate the minimum lot size
required for the development of “large residential dwelling” and/or address other aspects of this
regulation.
Mr. Zehner explained this was a continuation of the discussion the Planning Board held at their June
meeting.
Mr. Zehner reminded the Board that it was the consensus of the Board of Commissioners at their
meeting in June that Planning Staff work with the Planning Board to develop an amendment to the
Zoning Ordinance to eliminate the minimum lot size requirement for Large Residential Dwellings.
The request of the Board of Commissioners was in support of removing the minimum lot size
requirement so that a home containing 3,500 square feet or more of habitable living area (but not
exceeding 5,000 square feet, except as allowed in the SED-80 district) could be constructed on lots of
any size, as long as the dwelling complied with all other dimensional requirements and Dare County
Health Department requirements for on-site wastewater.
Referencing discussion held at the Board’s previous meeting in June, Mr. Zehner noted that after
further consideration, an FAR requirement may not be viable as it would likely reduce the floor area
of homes from what can currently be constructed. Mr. Zehner then reviewed two other potential
options - the use of an administrative adjustment provision and the possibility of lowering the current
16,000 square foot lot area threshold and/or to institute a reduced maximum livable area size for lots
less than 16,000 square feet.
Staff would recommend that the Board continue to review and discuss this matter, providing direction
to Staff as to their support for the action requested by the Board of Commissioners, or some
alternative.
Mr. Gwinn stated that he still didn’t understand the push by the Commissioners to reduce lot size,
why would the Town want to do that? Mr. Gwinn also expressed concern that a smaller lot with a
bigger house will exacerbate the existing stormwater runoff problem; “the proposal does not make
sense”.
Mr. Zehner stated that he had not received any additional guidance from the BOC since their original
direction to staff but reiterated that several of the Commissioners had stated that it seemed like an
outdated policy.
Ms. Lambert noted that a property owner could not build an ADU on a 15,000 SF lot but could
potentially demo an entire house and build a house double the size. Ms. Lambert expressed concern
that the Town will end up with large rental homes and no affordable homes stating that “it seems the
Town is gearing up for re-development and not keeping up with the charm of Nags Head”.
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Mr. Elder expressed concern about how this potential redevelopment might affect the viewshed,
asking “How is this keeping the charm?” Mr. Elder stated noted that “In every document we have we
talk about what we want but the proposed change goes against all of that.”

Mr. Gwinn noted that larger houses also would mean more cars and more parking issues, “it’s already
an eye sore.”
Ms. Lambert asked if the Town has the resources to support the additional density if it’s maxed out by
re-development; not just stormwater, but trash service, parking, emergency services, etc., “This
proposal could easily triple occupancy.”
Mr. Elder agreed stating that larger houses would also put a strain on septic systems and
groundwater.
Mr. Reilly noted that it seems that no one (on the Planning Board) wants this and asked if there was
a way to stop it. Mr. Ballog agreed stating that no one wants to see more large houses.
Ms. Wright stated that to change an ordinance there needs to be a reason; usually there is a problem
that needs to be solved and Ms. Wright is unclear as to what that may be. Chair Vaughan agreed
stating that “this is a massive change” and would undo all the progress the Town has made with
stormwater.
Mr. Elder asked what would the Town look like, if everything was redeveloped and maximized?
Mr. Gwinn noted that these mega houses would all be rentals, Nags Head would be a ghost town in
the winter because no one would want to or be able to afford to live here year-round, people already
can’t afford to live here.
Mr. Reilly agreed stating that this area is already losing trades people, there are not enough workers
to service these large houses.
Ms. Wright also agreed stating that this is not what people who live here want; it would only benefit
the rental companies.
Mr. Elder noted that everyone on this (Planning) Board had spoken against this proposal.
The Board agreed to have Mr. Zehner write a letter to the Commissioners outlining the Planning
Board’s objections and unfavorable recommendation for the Planning Board to consider at their next
meeting.

Consideration of a proposed zoning ordinance text amendment to regulate multi-level deck
platforms.
Deputy Planning Director Kelly Wyatt explained that this draft text amendment comes following the
construction of this type of structure on the Town’s oceanfront. While this structure was properly
permitted via CAMA and town zoning regulations it had precipitated a larger discussion of whether
this type of development is consistent with the Town’s vision.
At their June meeting, the Planning Board expressed concern about the existing structure and the
potential proliferation of these types of structures throughout the Town, and more specifically on the
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oceanfront. Concerns of the overall height, obstruction of viewsheds and the ability for emergency
personnel to access these structures were noted as the primary areas of concern.

Based on their discussion, Staff has proposed two draft zoning ordinance text amendments pertaining
to the construction of multi-level deck platforms within the Town for board consideration.
Ms. Wyatt proceeded to review the two options as outlined in her Staff Report dated July 16, 2019
noting that CAMA requires all decking within the Ocean Hazard setback to be structurally detached,
thus Option A would preclude these types of structures within that area.
Ms. Wyatt explained for Chair Vaughan and the Board how that area is determined, noting that the
Ocean Hazard setback is the erosion rate times 30. Ms. Wyatt further explained that the erosion rate
increases from North to South stating that it’s around 2 to 3 around Whalebone and as you get to
south Nags Head it increases to around 4 to 6. The setback is taken from the static line in beach
nourished areas, and from the first line of stable vegetation otherwise.
Ms. Wyatt confirmed for Ms. Wright that the structure in question does meet the Town’s 35-foot
height requirement.
Ms. Wyatt noted that if the Board was inclined to allow these structures under the Option A
ordinance, the structure would be required to be subordinate to the primary structure.
Ms. Wyatt confirmed for Mr. Reilly that in order for it to be considered subordinate, the structure
could not be taller than the house.
Ms. Wyatt confirmed for Chair Vaughan that the accessory structure could not have a cumulative area
that is greater than the primary structure.
Ms. Wyatt confirmed for Mr. Reilly and the Board that the structure could not be conditioned (heating
& air) because of CAMA rules but it could be screened and could be wired for electricity. Potentially
the structure could have fans and a hot tub.
The Board proceeded to further discuss the associated safety issues including accessibility for
emergency responder. Ms. Wyatt stated that she had confirmed that the North Carolina Fire
Prevention code does not apply to residential structures.
Mr. Elder noted that this is a continuing (safety) issue whether it be these types of structure or large
rental homes. Ms. Wyatt agreed that this has been an ongoing concern.
Ms. Wyatt confirmed for Chair Vaughan that Staff shares the same concerns as the Planning Board
and as such would recommend that these structures at a minimum be regulated with imposition of
conditions as proposed in Option A.
Mr. Gwinn noted that these types of structures go against the Town’s vision as stated in the
Comprehensive Plan; they take away from the character of the town and obstruct the views.
After some further discussion David Elder moved to recommend approval of Option B and prohibit
these types of structures throughout the Town. Megan Lambert seconded, and the motion passed by
unanimous vote
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Report of Board of Commissioners Actions
Planning Director Michael Zehner provided a brief overview of actions pertaining to the Planning
Board that were taken by the Board of Commissioners at their meeting on July 3, 2019:


The Board unanimously approved (5-0) the conditional use/site plan amendment for Millers
Waterfront Restaurant to accommodate a docking facility with four transient boat slips. The
Board placed a condition on the approval that prior to commencement of the use there must
be approval by the Division of Marine Fisheries for the no wake zones along with the
appropriate signage.



The public hearing to consider a Conditional use/Site Plan Amendment to convert a vacant
commercial structure into an Indoor Entertainment Facility, OB-Xscape Rooms was scheduled
for the August 7, 2019 meeting as part of the Board’s consent agenda, without discussion.



The Public Hearing to consider the adoption of the proposed Unified Development Ordinance
(UDO) was scheduled for the August 7, 2019 meeting as part of the Board’s consent agenda,
without discussion.



Mr. Zehner provided an update on the Coastal Resilience Summit recently held in Havelock,
NC and noted that the Best Management Practices Manual should be available in draft in early
2020.



Mr. Zehner and Planning Board Chair, Megan Vaughan provided a report on the Planning
Board deliberations on Accessory Dwelling Units. The Board passed a motion to include
Accessory Dwelling Units on the September 4th BOC agenda for Public Hearing to discuss
further and to provide the public with an opportunity to comment.



Police Chief Phil Webster presented information on the upcoming National Night Out Event
scheduled for Tuesday, August 6, 2019 at the Ark Church. He invited and encouraged
everyone to attend.

Town Updates
None

Discussion Items
Discuss Affordable/Workforce Housing Study.
Mr. Zehner explained that at the Planning Board’s meeting on April 16, 2019, the Board discussed an
interest in studying affordable and workforce housing within the Town and developing solutions to
identified needs. At the May 21, 2019 meeting, within the context of the Board’s consideration of an
ordinance to allow Accessory Dwelling Units, as well as a separate focused discussion, the Board
agreed that there was merit to further studying affordable and workforce housing conditions within
the Town. While Staff had noted at the April 16 meeting that funds might be available for such efforts
in the FY19-20 budget, Staff later clarified for the Board that these funds are intended to be used in a
more focused manner, to study the feasibility of developing housing solutions for the Town’s seasonal
workforce, generally lifeguard staff.
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Mr. Zehner found some good resources for the Board to review which he discussed in further detail in
his Staff Report dated July 15, 2019.
Staff would recommend that the Board further discuss its interest in studying and planning for
housing. While recent efforts have been valuable, the Board may wish to consider whether these
efforts have involved all stakeholders and the public, whether they have considered housing
opportunities and issues broadly, and whether they identified problems, reached conclusions, and
developed agreed upon solutions that are supported by the community? Additionally, given the nature
of the Outer Banks, is there value in considering a multijurisdictional approach? In answering these
questions, the Board may conclude that they wish to initiate a new process to study and plan for
housing, which Staff would recommend involve a discussion with the Mayor and Board of
Commissioners. The Board may want to consider dedicating some funding for it next year to do a
broader study.
Mr. Ballog asked if spending money on a larger study is the best use of funds? He also noted that this
is an issue that can’t wait until next year, there is a need now.
Mr. Zehner noted that everyone has value perspectives when it comes to this process. This is a
community problem that everyone should be involved in solving. It is important that they engage the
public and get buy-in or it won’t be successful.
Mr. Zehner and Chair Vaughan both agreed that there is a sense of urgency.
Mr. Elder noted that they have to look at the other problems that go along with this issue such as low
wages. Mr. Elder also pointed out that this is an issue that affects the entire area.
Mr. Gwinn agreed stating that it was important to acknowledge that this is not just a Nags Head issue,
or a Kill Devil Hills issue, it is a Dare County issue. If the study is just done in Nags Head, without any
consideration of the needs beyond that in our adjoining communities, then the effort will be doomed to
failure. If we want to move this into an actionable item, we need to get commitment that we are going
to take action and not just talk about it.
Chair Vaughan noted that as a Planning Board they are in a position to make their wishes known as
far as prioritizing the issue.
Mr. Zehner discussed his past experience working for a different community and noted that for many
years, that area didn’t want to admit that there was a problem to solve. Mr. Zehner agreed with Mr.
Elder noting that it’s not just housing issue but an economic issue as well. Mr. Zehner discussed the
impact that market conditions have on the issue.
Chair Vaughan asked if the Board was in agreement that there are two issues and that solving the
general housing problem is not contingent upon the town finding a place for the lifeguards to live.
The Board was in consensus that while it is good that the Commissioners have committed to resolving
the Town’s employee housing need, the Planning Board shouldn’t wait to explore the larger issue.
Workforce housing conditions are getting worse and worse.
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Mr. Ballog agreed noting that he is hearing from other restaurant owners that there is nowhere for
their employees to live.

Mr. Elder expressed concern that they are not far from people living in vehicles.
Ms. Lambert noted that she has lost employees due to employee’s parents selling their vacation
house or putting their house on Airbnb; suddenly those employees have no place to live.
Chair Vaughan noted that while it won’t solve the problem, the ADU ordinance is a step in the right
direction.
Mr. Zehner suggested writing a letter to the Commissioners outlining support for something broader.
Ms. Lambert said ideally, they could have some kind of solution in place by next summer.
Mr. Zehner reminded the Board that there is no silver bullet.
The Board further discussed the loss of housing options due to the influx of Airbnb’s and all agreed
that housing is a problem not just in Nags Head but other towns as well. The Board also agreed that
they should be studying affordable housing not just in terms of seasonal workforce housing but yearround employees as well.
Mr. Zehner suggested that the Board think about including affordable housing for the aging
population, as senior housing and transitional housing will soon become an issue as well.

Discuss Electric Vehicle Charging Stations and Related Parking Requirements
Principal Planner Holly White explained that at their June meeting the Planning Board discussed an
interest in trying to encourage the placement of additional charging stations for electric cars in the
Town. Ms. White referred to her Staff report dated July 11, 2019 and stated that it was necessary to
understand why this issue is important especially living in a coastal area.
Exploring opportunities that support the use of electric vehicles is important in reducing air pollution
and vehicle emissions. Vehicle emissions not only harm human health but contribute to climate
change. The impacts of climate change include a warmer climate and sea level rise.
Electric drive vehicles use electricity as either its primary fuel or in conjunction with an engine and
can generally be classified into two categories, hybrid electric vehicles and plug-in electric vehicles.
Charging stations (also known as EVSE) are the point of power for electric vehicles, ranging in style
and charging levels and subject to standards and codes.
Ms. White noted that while over 600 charging stations have been installed in North Carolina, only one
charging station is located in Nags Head at the Tanger Outlets. There are a total of 25 charging
stations from Corolla to Hatteras ranging in characteristics from Level 1 to the Tesla Supercharger. At
the “Plug-In NC” website you can view an interactive map of all charging locations in the nation and
in North Carolina.
Ms. Wright pointed out that there is one at Jennette’s Pier, but it doesn’t work. Chair Vaughan stated
that there are several at the Harris Teeter just past the town line in Kill Devil Hills.

7

Town of Nags Head
Planning Board Minutes

-DRAFT–

July 2019

The Board discussed if this was a free service or if there was a charge for using the station; Ms.
White confirmed that the one at Tanger is free.
Ms. White noted that the draft UDO allows Battery Charging/Exchange Stations in the C-1, C-2, and
C-3 districts as a permitted use with supplemental regulations.
As noted in her staff report Ms. White stated that there are a range of options to encourage,
incentive, or require EVSE infrastructure in the community beyond the allowance through regulatory
requirements and further discussed some of these options. Ms. White noted that they could start with
some “low hanging fruit” such as providing EVSE information on the Town’s website and social media.
Ms. Lambert suggested offering some type of incentive for businesses like the Town currently does to
incentivize bike racks. Ms. Lambert noted that as a business owner she would be more inclined to do
it if offered an incentive.
Ms. Vaughan stated that it was an important issue and the wave of the future; it would be a good
idea for the Town to be proactive about it.
Mr. Gwinn stated that he would like to hear from Dominion Power to learn about any issues and
concerns.
The Board discussed next steps and Mr. Zehner noted that this could be part of larger sustainability
effort that the Town is working on.
Ms. Wright suggested reaching out to Jennette’s Pier to find out why their charging station is not
working. The Board discussed if maintenance (and the costs involved) might be an issue; the Board
also discussed the need for permits and inspections.
Ms. Lambert suggested that waiving permit fees and expediting permits might also be used as an
incentive.
The Board discussed usage fees for charging stations and whether there are tax credits available.
Ms. White stated that based on the Board’s discussion staff will follow up with the suggestions and
develop a plan of action to bring back to the Board at a later time.

Planning Board Members’ Agenda
Mark Ballog expressed concern about the influx of golf carts on the beach road, specifically noting
that they have bad lighting and are often being driven at night. They are open vehicles and often
have kids in either driving them or as passengers. With the amount of people coming out of
restaurants and bars it could be a dangerous situation because of the visibility issues at night.
Mr. Elder noted that they can only be driven in streets with speed limits up to 35 mph.
The Board agreed that they can be both a nuisance and a safety concern.
Mr. Zehner stated that he will bring back more information at the next meeting.

Planning Board Chair’s Agenda
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None

Adjournment
There being no further business to discuss, a motion to adjourn was made by Megan Lambert. The
time was 10:50 AM.
Respectfully submitted,
Lily Campos Nieberding
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