MEMORANDUM
Town of Nags Head
Planning & Development Department

To: Planning Board
From: Michael Zehner, Director of Planning & Development
Kelly Wyatt, Deputy Director of Planning & Development
Date: February 13, 2020

Subject: Continued consideration of a text amendment to the Unified Development
Ordinance submitted by a property owner to expand the principal sale items
from outdoor stands to include reservations and tickets for events/activities.

OVERVIEW

As the Planning Board is aware, this proposed text amendment (the applicant for the
amendment is Kate Creef, Assistant General Manager, on behalf of Outlets Nags Head)
was discussed preliminarily at the Board’s January 21, 2020 meeting. At that time, the
proposal was to amend the UDO to allow “outdoor kiosks” for the sale of tickets and
reservations for on-site and off-site recreational facilities. Mrs. Creef had explained to
the Board that a vendor had approached the Outlets about the idea of having a kiosk
located on the property to allow patrons to book charter fishing excursions, a concept
which was believed would enhance the customers’ shopping experience. Mrs. Creef
indicated that there would be a preference to allow two outdoor stands (where the
regulations only allow for one) and confirmed for the Board that the plan was to locate
the kiosk in the terrace area.

Based on the discussion and feedback provided at the meeting, the applicant submitted
an adoption ordinance for the proposed text amendment and markup of the relevant
sections of the Unified Development Ordinance. Modifying the original proposal, the
request is now seeking to amend Section 7.76.1 to expand the principal sale items
allowed to be sold from outdoor stands to include “reservations or ticket sales,” and to
amend Section 7.76.2. to increase the number of outdoor stands allowed per site from
one (1) to two (2).

BACKGROUND

The current version of the allowances and standards for Outdoor Stands, Accessory to
Shopping Center & Group Development are the result of numerous changes over the
course of the last ten (10) years; actions of note are as follows:

e The allowance of outdoor fresh produce stands as an accessory use to shopping
centers was first established in mid-2009;

¢ In late-2009, an amendment was adopted to allow hotdog vending stands as an
accessory use to shopping centers;

¢ In early-2010, an amendment was adopted to allow coffee vending stands as an
accessory use to shopping centers;
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¢ In mid-2010, recognizing that one of each of the aforementioned stands could be
permitted at any given shopping center, an amendment was adopted to limit the
number of accessory outdoor stands at any shopping center site to one (1);
additionally, the various stand uses were consolidated under a single use
(Outdoor Stands);

¢ Inlate-2010, the Ordinance was amended to allow lItalian ice and fudge sales;

e In early-2013 ice cream was added as an allowed sale item; additionally, in 2013,
a request to expand the allowable number of stands from one (1) to (2) was
denied; and

e The provisions were last amended in 2014 when the allowed locations for
outdoor stands were expanded to allow as accessory to Group Development
(aka Office/Retail Group Development).

POLICY CONSIDERATIONS

There are no direct policies concerning outdoor stands. However, certainly economic
development objectives and policies encouraging and supporting small businesses and
the viability of existing commercial properties are applicable, and need to be balanced
with objectives and policies focused on maintaining the Town'’s character.

Generally, Staff believes that the request to allow the sale of tickets and reservations is
consistent with applicable policies; however, Staff would suggest that the standards be
clarified to require that the sale and advertisement of items be confined to stands. With
respect to the number of allowed stands on any particular site, Staff would support a
maximum of two (2) stands, with no more than one (1) stand selling fresh produce, hot
dogs, coffee, ice cream or ltalian ice, and/or fudge.

STAFF RECOMMENDATION

Staff recommends that the amendment be adopted with modifications to the standards
to require that the sale and advertisement of items be confined to stands and to allow a
maximum of two (2) stands, with no more than one (1) stand selling fresh produce, hot
dogs, coffee, ice cream or Italian ice, and/or fudge. Additionally, it is suggested that
Sections 7.76.3 and 7.76.4. also be amended to provide for a maximum stand area and
any time limitations, respectively, for the sale of tickets and reservations; a limitation of
150 square feet and a time limitation consistent with produce stands are likely sufficient.
Finally, Staff would recommend that the definition of Outdoor Stand, as follows, be
amended consistent with the amendment of Section 7.76.1.:

Outdoor stand means an approved area where the sale of produce, hot dogs,
coffee, ice cream or Italian ice, and fudge occurs from a cart or structure.

With regard to the Planning Board’s review, Staff recommends consideration of the
following UDO provisions:

3.5.3. Action by the Planning Board.
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3.5.3.1. Every proposed amendment, UDO text amendment or zoning
map amendment, shall be referred to the Planning Board for its
recommendation and report. The Board of Commissioners is not bound by
the recommendations, if any, of the Planning Board.

3.5.3.2. Prior to the consideration by the Board of Commissioners of a
proposed UDO text amendment or zoning map amendment, the Planning
Board shall advise and comment on whether the proposed amendment is
consistent with the Comprehensive Plan. The Planning Board shall
provide a written recommendation, certified by the UDO Administrator, to
the Board of Commissioners that addresses plan consistency and other
matters as deemed appropriate by the Planning Board, but a comment by
the Planning Board that a proposed amendment is inconsistent with the
Comprehensive Plan shall not preclude consideration or approval of the
proposed amendment by the Board of Commissioners.

3.5.3.3. Members of the Planning Board shall not vote on
recommendations regarding any UDO text amendment or zoning map
amendment where the outcome of the mater being considered is
reasonably likely to have a direct, substantial, and readily identifiable
financial impact on the member.

It may also be helpful to the Planning Board to review the following provisions regarding
action by the Board of Commissioners:

3.5.4. Action by the Board of Commissioners.

Action upon an UDO text amendment or zoning map amendment, including
the scheduling of a public hearing, will be at the discretion of the Board of
Commissioners.

3.5.4.1. Before an item is placed on the consent agenda to schedule a
public hearing, the Planning Board's recommendation on each
proposed amendment must be received by the Board of
Commissioners. If no recommendation is received from the Planning
Board within 30 days from the date when submitted to the Planning
Board, the petitioner may take the proposal to the Board of
Commissioners without a recommendation from the Planning Board.
However, the Planning Board may request the Board of
Commissioners to delay final action on the amendment until such time
as the Planning Board can present its recommendations. No such
limitations shall apply to applications or requests submitted by Town
staff or any Town Board.

3.5.4.2. After receiving a recommendation from the Planning Board on

a proposed amendment, the Board of Commissioners may proceed to
vote on the proposed ordinance, refer it to a committee for further
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study, or take any other action consistent with its usual rules of
procedure.

3.5.4.3. The Board of Commissioners is not required to take final
action on a proposed amendment within any specific period of time.
Final action on an UDO text amendment or zoning map amendment
submitted by third parties will be taken within a reasonable time. Final
action taken within 90 days of the public hearing before the Board of
Commissioners shall be presumptively reasonable.

3.5.4.4. No member of the Board of Commissioners shall vote on any
zoning map amendment or UDO text amendment where the outcome
of the matter being considered is reasonably likely to have a direct,
substantial and readily identifiable financial impact.

3.5.4.5. Prior to adopting or rejecting any UDO text and/or map
amendment, the Board of Commissioners shall adopt one of the
following statements which shall not be subject to judicial review.

3.5.4.5.1. A statement approving the amendment and describing
its consistency with the adopted Comprehensive Plan and
explaining why the action taken is reasonable and in the public
interest.

3.5.4.5.2. A statement rejecting the amendment and describing
its inconsistency with the adopted Comprehensive Plan and
explaining why the action taken is reasonable and in the public
interest.

3.5.4.5.3. A statement approving the amendment and containing
at least all of the following:

3.5.4.5.3.1. A declaration that the approval is also
deemed an amendment to the Comprehensive Plan. The
Board of Commissioners shall not require any additional
request or application for amendment to the
Comprehensive Plan.

3.5.4.5.3.2. An explanation of the change in conditions
the Board of Commissioners took into account in
amending the UDO to meet the development needs of
the community.

3.5.4.5.3.3. Why the action was reasonable and in the
public interest.
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3.5.4.6. In deciding whether to adopt a proposed amendment to this
UDO, the central issue before the Board of Commissioners is whether
the proposed amendment advances the public health, safety, or
welfare. When considering proposed map amendments:

3.5.4.6.1. The Board of Commissioners shall consider the entire
range of permitted uses in the requested classification.

Attachments:

1. Zoning Amendment Application;
2. Proposed Ordinance; and
3

. Markup of Section 7.76, Outdoor Stands, Accessory to Shopping Centers &
Group Development
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ZONING AMENDMENT APPLICATION
TOWN OF NAGS HEAD, NORTH CAROLINA

Applicant Kate Creef, Assistant General Manager, on behalf of Outlets Nags Head

Mailing address 7100 South Croatan Hwy Nags Head, NC 27959

Explanation of request

[x] Zoning Ordinance - Section(s)
Attach amendment in ordinance form.

[ ] Zoning Map
Attach copy of current Zoning Map with affected property outlined in red.
Attach names and mailing addresses of the property owners of all parcels of land
abutting the parcel in question.

Nature of request

Request to allow reservation kiosks for on-site and off-site recreational activities as permitted use within
retail shopping centers.

Reason for request

To enhance property use and customer shopping experience.

Kate Creef, Assistant General Manager, on behalf of Outlets Nags Head
Applicant
12/10/19

Date




AN ORDINANCE AMENDING THE CODE OF ORDINANCES
OF THE TOWN OF NAGS HEAD, NORTH CAROLINA PERTAINING TO THE
REGULATION OF OUTDOOR STANDS, ACCESSORIES TO SHOPPING
CENTERS & GROUP DEVELOPMENT

ARTICLE I. Purpose(s) and Authority.

WHEREAS, pursuant to N.C.G.S. § 160A-381, the Town of Nags Head (the “Town”)
may enact and amend ordinances regulating the zoning and development of land within
its jurisdiction and specifically the location and use of buildings, structures and land;
pursuant to this authority and the additional authority granted by N.C.G.S. Chap. 160A,
Art. 19 et. seq, the Town has adopted comprehensive zoning regulations and has
codified the same within the Unified Development Ordinance, Part Il of the Town Code,
adopted pursuant to N.C.G.S. § 160A-363, which allows the Town to combine certain
land development ordinances into a unified ordinance; and

WHEREAS, an owner of the property within the Town of nags Head proposed the
amendment of the Unified Ordinance to alter regulations for outdoor stands, accessory
to shopping centers and group development; and

WHEREAS, the Board of Commissioners finds that these text amendments are
consistent with the goals, objectives and policies of the Town’s adopted Comprehensive
Plan, and that this action is reasonable and in the public interest, and is in the interest of
and not contrary to the public's health, safety, morals and general welfare for the Town
to amend the Town’s Unified Development Ordinance as stated below.

ARTICLE Il. Construction.

For purposes of this ordinance amendment, underlined words (underline) shall be
considered as additions to existing Town Code language and strikethrough words
(strikethrough) shall be considered deletions to existing language. Any portions of the
adopted Town Code which are not repeated herein, but are instead replaced by an ellipsis
(“...”) shall remain as they currently exist within the Town Code.

ARTICLE lll. Amendment of the Unified Development Ordinance.

NOW, THEREFORE, BE IT ORDAINED by the Board of Commissioners of the Town of
Nags Head, North Carolina, that the Unified Development Ordinance of the Town Code
shall be amended as follows:

PART I. That Section 7.76.1 and 7.76.2, be amended as follows:
7.76.1 The principle sale of items at an outdoor stand shall be limited to either

fresh produce, hot dogs, coffee, ice cream or Italian ice, and fudge, and
reservations or ticket sales.




7.76.2 Only-one Two outdoor stands shall be allowed per site. The stands
shall not be required to be a permanent structure and may be located upon a
trailer.

ARTICLE IV. Severability.

All Town ordinances or parts of ordinances in conflict with this ordinance amendment
are hereby repealed. Should a court of competent jurisdiction declare this ordinance
amendment or any part thereof to be invalid, such decision shall not affect the
remaining provisions of this ordinance amendment nor the Unified Development
Ordinance or Town Code of the Town of Nags Head, North Carolina which shall remain
in full force and effect.

ARTICLE V. Effective Date.

This ordinance amendment shall be in full force and effect on the adopted effective date
of the Unified Development Ordinance.

Benjamin Cahoon, Mayor
Town of Nags Head

ATTEST:
Carolyn F. Morris, Town Clerk

APPROVED AS TO FORM:
Town Attorney

Date adopted:
Motion to adopt by Commissioner
Motion seconded by Commissioner
Vote: AYES NAYS




SECTION 7.76 OUTDOOR STANDS, ACCESSORY TO SHOPPING CENTERS & GROUP DEVELOPMENT.

Outdoor stands, accessory to shopping centers and group development, are permitted in accordance
with Section 6.6, Table of Uses and Activities, subject to other requirements of this UDO and provided
that the following conditions are met:

7.76.1. The principal sale of items at an outdoor stand shall be limited to either fresh produce, hot dogs,
coffee, ice cream or Italian ice, and-fudge and reservations or ticket sales. The sale of any other items
shall be incidental and limited to no more than ten percent of the display area or ten percent of sales.

7.76.2. Only-ene Two outdoor stands shall be allowed per site. The stands shall not be required to be a
permanent structure and may be located upon a trailer. When located upon a trailer, skirting shall be
installed around the perimeter to screen the wheels, axles and towing hitch from view.

7.76.3. The stand area, inclusive of display counters and awnings, shall not exceed four hundred (400)
square feet for produce stands and shall not exceed one hundred fifty (150) square feet for hot dog,
coffee, ice cream and Italian ice and fudge stands. Refrigeration units may be utilized within the stand
area. The location of the stand on the site shall comply with minimum district yard regulations for
principal use structures.

7.76.4. Produce stands shall be temporary and may be operated for a period of time not to exceed 180
days annually. The dates of operation shall be limited to between May 1 and November 1 each year. Hot
dog, coffee, ice cream and Italian ice and fudge stands may be operated year round but shall not be left
on the property overnight and must be removed daily.

7.76.5. All stands shall comply with applicable Dare County Health Department regulations and
permitting requirements.

7.76.6. When located on a site with fifty (50) or more existing parking spaces, no additional parking
spaces will be required. When located on a site with less than fifty (50) parking spaces a minimum of
three (3) off-street parking spaces in accordance with parking regulations of this UDO shall be provided.

7.76.7. When the regulations contained in the subsection are in conflict with the general regulations of
Town Code Section 12 Article Ill, Peddlers and Itinerant Merchants, the provisions of this UDO shall
prevail.
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